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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as con- 
trasted with quasi-legislative) character, and which, under the appli- 
cable statutes, can be made by the Secretary of Agriculture, or an 
officer. authorized by law to act in his stead (the Under Secretary, 
the Assistant Secretary, or an officer appointed under the act of 
April 4, 1940 (5 U. S. C. 1940 ed. 516a-e), only after notice and hear- 
ing or opportunity for hearing have been given. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register or (for reasons of 
policy) decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), the Com- 
modity Exchange Act (7 U. S. C. 1940 ed. 1 e¢ seq.), the Federal 
Seed Act (7 U. S. C. 1940 ed. 1551 et seqg.), the Grain Standard 
Act (7 U. S. C. 1940 ed 71 e¢ seq.), the Packers and Stockyards Act, 
1921 (7 U.S. C. 1940 ed. 181 e¢ seg.), and the Perishable Agricultural 
Commodities Act, 19830 (7 U. 8S. C. 1940 ed. 499a et seq.). These 
statutes are now administered by Agricultural Marketing Adminis- 
tration created by Executive Order No. 9069, February 23, 1942 (7 
F. R. 1409). ‘ 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 AD 
472. It is unnecessary to cite the docket or decision number. Copies 
of monthly issues beginning with January of 1942 and annual bound 
volumes of the decisions will be available through the Superintendent 
of Documents, Washington, D. C. 


Communications relating to the “Agriculture Decisions” should be addressed to 
the Editor, I. J. Lowe, Attorney, Office of the Solicitor, United States Depart- 
ment of Agriculture, Washington, D. C. 
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In re THE FAIRMONT CREAMERY COMPANY OF NEw York, Petitioner. A. M. A. 
Doc. No. 27-40. Decided October 22, 1942. 


PRELIMINARY STATEMENT 


On January 3, 1942, the petitioner, The Fairmont Creamery Com- 
pany of New York, Buffalo, New York, filed a petition under Sec- 
tion 8c (15) (A) of the Agricultural Adjustment Act (1933), as 
amended and as reenacted and amended by the Agricultural Market- 
ing Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), seeking 
to set aside one ruling, and to restore an earlier one, made by the 
market administrator of Order No. 27, which regulates milk han- 
dling in New York City (7 CFR, 1940 Supp., Part 927, as amended 
by 6 F. R. 2944, 3160). The ruling complained of would cause 
petitioner’s two buildings in Buffalo to be considered as one plant, 
and would cause cream subject to Order No. 27 used in that plant 
to be classified on the basis of utilization of the entire plant receipts 
rather than in accordance with the actual use of such cream alone. 

Petitioner waived such formalities as notice of hearing, and at 
its request, a hearing was held on January 8, 1942, in Brooklyn, 
New York. Petitioner was not represented by counsel, but appeared 
by its vice president. The Department, represented by an attorney 
from the Office of the Solicitor, agreed that the hearing could be re- 
opened if petitioner’s attorney, after examining the transcript, 
thought its case had not been fully presented. There was no request 
for reopening, which is taken to mean that petitioner is satisfied 
with the record made. 

The petition and the transcript do not show clearly that petitioner 
is a handler subject to Order No. 27, and thus authorized to file a 
(15) (A) petition. An examination of the entire record indicates 
that the petitioner is not complaining of any direct regulation of the 
petitioner by Order No. 27. The petitioner seems to be attacking a 
ruling or rulings of the market administrator that require the 
handlers from whom the petitioner purchases cream to pay to pro- 
ducers prices which do not permit such handlers to sell cream to the 
petitioner for processing into butter. However, no issue as to juris- 
diction has been raised by the Department. Moreover, the Depart- 
ment stated in its brief that the petitioner is a handler subject to 
the order, the presiding officer so stated in his report, and the peti- 
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tioner did not contradict either statement. Accordingly, it will be 
considered that petitioner is such a handler. 

The Department admitted that the market administrator made 
the ruling challenged, as quoted in the petition. It is set out below 
in Finding 2. No proof was offered regarding the earlier ruling 
petitioner sought to have restored, but such is deemed unnecessary, 
as the challenged ruling recites that it reverses the earlier one. 

Most of the testimony concerned the question of whether peti- 
tioner’s two buildings in Buffalo constitute one or two plants. 
According to the evidence, the two buildings are an eight story one, 
called the main or butter building, at 197 Scott Street, and a three 
story one, here referred to as the small building, across the street, 
the two being connected by a bridge at the third floor. Cream from 
‘the New York City milkshed is received and made into butter in 
the main building. The main office for all petitioner’s Buffalo oper- 
ations is in this building. Records for all such operations are kept 
here. Refrigeration and steam are supplied to both buildings from the 
basement of the main building. The upper five floors of this build- 
ing are used for storage, both commercial and petitioner’s own, having 
no connection with butter operations except as some of the butter may 
be stored there. The small building is used, in part, for bottling milk 
to be distributed in Buffalo. It is approved by Buffalo authorities for 
supplying milk to Buffalo, but the main building is not. Also in the 
small building are a room for receiving cream not Buffalo approved, 
a cream cheese packing room, and a cottage cheese department. Whey 
from the cream cheese is piped to the main building, where it is 
condensed for animal food. Some of the various divisions in the 
small building use material approved only for Buffalo, but others 
use unapproved items also. Neither building is approved for ship- 
ping milk to New York City. One superintendent is in charge of 
all operations. A department head is in charge of the small 
building. 

The buildings were described in much more detail, but enough has 
been mentioned to show that there are different divisions or depart- 
ments in each building, some of which are distinct from others, but 
many of which overlap or are closely connected with others, and 
some of which are related to one building as much as to the other. 
It does not seem at all unreasonable to consider the two buildings 
and their equipment as constituting one plant. In fact, in calling 
a witness, petitioner’s vice president referred to him as “the man- 
ager of the Buffalo plant.” This witness described the machine shop 
serving both buildings as “for the maintenance of the plant,” and 
called the office for all Buffalo operations the “main office for the 


plant.” 
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Regarding proof of use of the cream involved, the manager of the 
Buffalo plant testified that there are available records to show that 
cream reported churned was actually churned. The only cross ex- 
amination as to this testimony was one question by Department 
counsel, shown on page 53 of the transcript, asking whether, if peti- 
tioner wanted to be dishonest, it would be possible to move New 
York City approved cream, received at the butter building and so 
noted on the records, to the small building. The answer was “I sup- 
pose it would. How you would enter it or juggle it in the books, I 
don’t know how it would be done.- I don’t think any of us have 
ever tried to figure it out.” Other matters were discussed, after 
which, as reported on pages 59 and 60, Department counsel made 
the following statement, upon which no comment was made: 


“Just one other thing. In connection with this proof for specific use, the 


Market Administrator on July 18, 1941, sent to all handlers a series of ques- 


tions and answers concerning Federal Marketing Order No. 27, and Question 


No. 12 relating to this problem is ‘Was proof of use in the specific class?’ and 
the Market Administrator’s answer to that hypothetical question is that proof 
of specific use of milk or cream pursuant to Section 927.3 (A) in parenthesis, 
(2) in parenthesis will be considered to have been given when all the milk and 
all cream delivered from all sources to the unapproved plant is manufactured 


into products falling within one class, pursuant to Section 927.3 (E), and I 
take it it is by virtue of that ruling that the cream which the petitioner pur- 
chases from New York approved sources is prorated.” 

Two auditors employed by the market administrator were called by 
the Department, but neither was asked whether petitioner could 
prove its use of the cream involved. One testified that nine other 
unapproved plants having multiple operations have their cream 
prorated, as would petitioner under the ruling which petitioner has 
attacked. 

It should be remembered that petitioner challenged a specific rul- 
ing dated October 11, 1941, and that the statement of counsel quoted 
above is the only reference in the transcript to a ruling of July 18. 
The Department, in a brief filed after the hearing, made further 
statements concerning the July ruling, but, in accordance with es- 
tablished principles and the presiding officer’s statement, appearing 
on page 63 of the transcript, “Additional facts contained, in a brief 
will not be considered if they should be included in the brief.” 

Although the record is somewhat confused, the petitioner showed 
that application of the challenged ruling would increase its costs 
of cream for churning. It has not churned New York City cream 
since the ruling was made, and stated that such cream is now being 
churned by others who put out butter inferior to that produced by 
petitioner, to the detriment of producers for New York City. It 
expressed willingness to close the bridge if that would result in con- 
sidering its two buildings as two plants, and asked that, if the rul- 
ing should be affirmed, it should be suspended so that petitioner could 
produce butter for the duration of the war. 





622 AGRICULTURE DECISIONS A. D, 222 


On May 15, 1942, the presiding officer’s report was issued, recom- 
mending that the petition be dismissed because the two buildings 
constitute a single plant and, “in the absence of proof of use in its 
specific class,” the cream involved should be prorated. Petitioner 
excepted to the report, contending that, even if there is only one plant, 
the record shows conclusively that it is unapproved for New York 
City and that petitioner can prove use in a specific class, in which 
case, under Order No. 27, classification need not be pro rata. It is 
apparent that the question of proof of use was not covered in the 


report. 


FINDINGS OF FACT 


1. The Fairmont Creamery Company of New York, Buffalo, New 
York, the petitioner, is a handler subject to Order No. 27, which 
regulates milk handling in the New York City area. 

2. Petitioner asks reversal of the following ruling made by the 
market administrator of Order No. 27 on October 11, 1941: 

“This will inform you that, effective 12:01 A. M., October 11, 1941, the opera- 
tions of your Company which are conducted in two buildings at Buffalo, New 
York, will be considered, by this office, as the operations of one plant. 

“This ruling was made in accordance with Section 927.7(f)(5) of order No. 
27, as amended, and Revised Official Order No. 126, as amended, as a result of 


the physical inspection of the buildings, facilities and surroundings of your 
plant. This determination shall be the ruling for all purposes under the Market- 


ing Orders. 
“Your attention is specifically called to the fact that this ru’ing nullifies and 


reverses that which was issued you in a letter dated Anril 5, 1941. 

“As a result of this ruling, and effective 12:01 A. M. October 11, 1941, all 
receipts of New York approved milk and milk products which are received at 
your plant will be prorated, based upon the utilization of your entire receipts 
in which milk and milk products are utilized at vour Buffalo p'ant.” 


3. The effect of the ruling is to increase the cost of cream to the 
handlers subject to Order No. 27 from whom the petitioner has pur- 
chased cream for processing into butter. Had the ruling been in 
effect during September 1941, the petitioner would have had to pay 
$14,014.61 more than it did pay for such cream received and churned 
if the petitioner had to account directly to producers for the cream 
under Order No. 27. Since the ruling was made, petitioner has not 
bought nor churned such cream. 

4. A ruling made by the market administrator on July 18, 1941, 
was mentioned by Department counsel at the hearing, but no evi- 
dence concerning this ruling was offered or received in evidence. 

5. Petitioner’s operations in Buffalo, New York, are carried on in 
and from two buildings, one of eight stories and one of three, directly 
across Scott Street from each other. Here petitioner bottles milk 
for distribution in Buffalo, prepares or manufactures ice cream mix, 
cream cheese, cottage cheese, butter, and animal food, and furnishes 
storage facilities for its own and the public’s use. Part of the 
smaller building is approved for preparing milk and milk products 
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for sale in Buffalo, but cream unapproved for Buffalo is also received 
there. Whey comes from cream cheese in the smaller buiiding and is 
made into animal food in the larger building. New York City ap- 
proved cream is churned into butter in the larger building, in which 
are located the storage facilities. The two buildings are connected 
by a bridge across Scott Street. Refrigeration and steam are fur- 
nished both buildings from the basement of the larger. One machine 
shop and one main office serve both buildings. A superintendent is 
in charge of all operations in the two buildings. There is one per- 
sonnel head, and employees are shifted from one building to the other 
as conditions require. Petitioner’s officers refer to the two buildings 
and their equipment as a single plant. While there are various divi- 
sions or activities or departments in each of the buildings, some 
closely related and some not directly related, the entire operations 
carried on by petitioner in the two buildings may correctly be con- 
sidered as those of one plant. 

6. No part of the Buffalo plant operated by petitioner is approved 
for the sale of milk in the New York metropolitan milk marketing 
area defined in Order No. 27. 

7. Petitioner keeps and has available records which show that 
cream accounted for as churning cream has been churned and that 
cream accounted for as bottling cream has been bottled. 


CONCLUSIONS 


The provisions of Order No. 27 are here considered as they existed 
in October 1941. Section 927.7 (f) (5) of the order requires the 
market administrator to have inspections made of a handler’s facili- 
ties and to notify the handler of his determination as to what consti- 
tutes the handler’s plant for the purposes of the order. Pursuant 
thereto, the market administrator, after inspection, determined what 
constituted petitioner’s plant, and notified petitioner. The facts show 
that the determination was correct. Therefore, that part of the 
challenged ruling should not be disturbed. 

Section 927.3 (a) of the order requires that milk shall be classified 
at the plant where received from producers, but provides that, if milk 
or the butterfat from it is moved from such plant to some other plant 
outside the marketing area, it “may be classified at the first plant 
subject to” stated conditions, the applicable one of which is: 


“(2) If the other plant is not approved for the sale of milk in the marketing 
area, allocation of classes to the first plant shall, in the absence of proof of 
use in a specific class, be pro rata in accordance with the form in which all 
milk, all cream, or all of both, as the case may be, received during the month, 
at the other plant was held at or moved from such plant.” * 


1Order No. 27, as amended, effective at present, contains in section 927.3 (a) (iii) 
provisions substantially the same as those quoted, except with respect to movement to 
a plant subject to another order of the Secretary. 
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The presiding officer, in his report, proposed the correct conclusions 
that these provisions require that, in the absence of proof of use in 
a specific class, petitioner’s cream should be classified pro rata. But 
the ruling of the market administrator contains no reference to proof 
of use, and, presumably, would not allow petitioner to prove use in 
a specific class. The order, by mentioning proof of use, contemplates 
that there shall be opportunity to make the proof. That other 
handlers have their milk prorated may be evidence that there is no 
discrimination against this petitioner, but it does not alter the mean- 
ing of the order. It was not said that these other handlers could prove 
specific use of their cream, but the record indicates that petitioner, 
if given the opportunity, very likely could prove specific use of its 
cream. Accordingly, the last paragraph of the ruling of October 
11, 1941, should be so revised as to be consistent with the order, in 
which case it will give petitioner the opportunity to prove the use 
of the New York City approved cream it receives, and to have the 
cream classified according to proved use. 

No decision is made here with respect to the market administrator’s 
ruling of July 18, 1941. This ruling was scarcely mentioned during 
the hearing but presumably, if still in effect, would render illusory 
to the petitioner the relief granted by the foregoing conclusions with 
respect to the October ruling. However, the paucity of evidence con- 
cerning the July ruling leaves no other alternative. It may be that 
if that ruling had been attacked, petitioner could have produced 
sufficient evidence to show that it was invalid as to the petitioner. 
But petitioner did not choose to do so. On the other hand, it may be 
that if the Department had produced the evidence upon which the 
market administrator based his July ruling, according to the De- 
partment’s brief, that evidence would have supported both the July 
and the October rulings. But the Department did not choose to do 
so. Without a more direct attack by the petitioner upon the July 
ruling than this record contains, that ruling will not be disturbed,.but 
neither will it be affirmed without more to support it than this record 
contains. 

Perhaps the full solution of the problem will require considera- 
tion of both the October and the July rulings. If so, the remedy 
might be a reopening of the hearing so that the record could be made 
to contain an attack upon and a defense of the July ruling. 


ORDER 


In view of the foregoing, the petition is denied in part and granted 
in part. That part of the market administrator’s ruling of October 
11, 1941, as quoted in the Findings of Fact, which provides for con- 
sideration of petitioner’s operations in the two buildings as the opera- 
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tions of one plant, is affirmed, but the last paragraph of the ruling 
is so revised as to provide for proration only in the absence of proof 
of use in a specific class, after reasonable opportunity to make such 
proof. Copies hereof shall be served on the petitioner by registered 
mail or in person, and on the Agricultural Marketing Administration. 
Tuomas J. FLAvIN 
Assistant to the Secretary of Agriculture 
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In re CLARENCE W. Copurn, Petitioner. A. M. A. Doe. No. 4-100. Decided 
October 27, 1942. 





PRELIMINARY STATEMENT 


On November 26, 1940, the petitioner, Clarence W. Coburn, doing 
business as Coburn Creamery, West Fairlee, Vermont, filed a petition 
under Section 8c (15) (A) of the Agricultural Adjustment Act 
(1933), as amended and as reenacted and amended by the Agricul- 
tural Marketing Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 
et seq.), asking reversal of a ruling, concerning petitioner’s June 1940 
milk, made by the market administrator under Order No. 4 (7 CFR, 
1940 Supp., Part 904), regulating milk handling in the Boston, Mass- 
achusetts, milk marketing area. 

A hearing was held in Boston on March 24, 1941, at which the 
petitioner appeared in person. Evidence was received regarding 
the milk handled by petitioner in June 1940. As the material facts 
are not in dispute, and are set out below in the Findings of Fact, it 
is not deemed necessary to summarize the testimony, but a brief state- 
















ment of the situation is given. 

Under Order No. 4, the market administrator computes and an- 
nounces the price to be paid producers for milk. Handlers pay pro- 
ducers at this price, regardless of any particular handler’s use of the 
milk. Finally, however, handlers account for milk on the basis of 
the use they make of it, paying more for that used in the higher 
classifications than for that disposed of in lower use classes. Ac- 
cordingly, a handler who disposes of most of his milk in the highest 
class will probably have to account for more than the total he has 
paid directly to his producers at the announced price, while one whose 
disposals are in the lower classes will have paid his producers a total 
greater than he is required to account for. The obligations are set- 
tled by the high-use handlers’ paying appropriate sums into the utili- 
zation pool or producer settlement fund, and the low-use handlers’ 
receiving sums from the pool. Most of the petitioner’s milk is used 
in the lower classifications, which results in his receiving from rather 
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than paying into the pool. He received a payment for the period 
here involved. — 

According to Order No. 4, a handler who disposes of less than a 
tenth of his milk in Class I can count only his Class I milk for pur- 
poses of settling with the pool, but if more than a tenth of his milk 
is Class I, then all of his milk, of all clases, is considered. So that 
his entire output might participate in the pool, petitioner usually 
saw that more than a tenth of it was in Class I. When, for the 
period involved, he reported more than a tenth of his milk as Class 
I, the market administrator used the total milk petitioner handled 
in computing his account, the result being that petitioner received a 
payment from the pool, as most of his milk was used in lower 
classes. When it later appeared that actually not more, but less, 
than a tenth of petitioner’s milk had been in Class I, the market 
administrator recomputed petitioner’s account, this time counting 
only the milk in Class I, the result being that, instead of receiving a 
payment from the producer settlement fund, petitioner should have 
made a payment to it. It is of this action of the market adminis- 
trator that petitioner asked review. 

The presiding officer’s report, issued on May 12, 1942, recom- 
mended that the petition be dismissed because the market adminis- 
trator’s ruling was correct. No exceptions to the report have been 
filed, nor any briefs, and oral argument was not requested. 


FINDINGS OF FACT 


1. The petitioner, Clarence W. Coburn, is an individual doing 
business as Coburn Creamery, at West Fairlee, Vermont. During 
the time involved in this proceeding, he was a handler of milk sub- 
ject to Order No. 4, regulating milk handling in the vicinity of 
Boston, Massachusetts. 

2. Petitioner receives milk from producers at West Fairlee and 
sells all of it, except a small portion sold locally around West Fair- 
lee, to handlers in the marketing area defined in Order No, 4. 
During the 14 years ending in 1940, petitioner sold practically all 
of his milk to David Buttrick Company, Arlington, Massachusetts, 
a handler subject to Order No. 4. During the last three of those 
years, Buttrick preferred to receive milk from petitioner in the form 
of cream. 

3. When Order No. 4 was amended, effective February 4, 1940, 
petitioner arranged to send Buttrick, in the form of whole milk for 
disposal as Class I milk in the marketing area, at least 10% of the 
total milk handled by petitioner in each month. 

4. During June 1940, petitioner received from producers 197,246 
pounds of milk, and sold to Buttrick more than 10% of this, or 
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20,400 pounds, as whole milk, which latter he reported to the market 
administrator as Class I milk. The market administrator there- 
upon computed petitioner’s account on the basis of his total receipts 
of 197,246 pounds, and made petitioner a payment of $696.83 from 
the producer settlement fund. 

5. Of the 20,400 pounds mentioned in Finding 4, Buttrick used 
6,120 pounds for manufacture of butter. 

6. When the market administrator checked Buttrick’s records and 
learned of the ‘use of the 6,120 pounds mentioned in Finding 5, he 
reclassified it as Class II milk. This left petitioner with 14,280 
pounds of Class I milk for June 1940, which was less than 10% of 
the 197,246 pounds he handled that month. The market adminis- 
trator ruled, accordingly, that petitioner’s account should be 
computed on the basis of the 14,280 pounds used as Class I instead 
of his total receipts, and that, instead of receiving the $696.83 men- 
tioned in Finding 4, he should have made a payment to the producer 


settlement fund. 
CONCLUSIONS 


All provisions of Order No. 4 are here considered as they existed 
during June 1940. Section 904.3 (a) of the Order provides that milk 
received by a handler from producers shall be classified in accordance 


with its utilization by that handler, but if it “is moved to the plant 
of another person who ... manufactures milk products, classifica- 
tion . . . may be in accordance with its utilization by such second 
person ... subject to verification by the market administrator.” By 
this, the market administrator was authorized to classify petitioner’s 
milk which went to Buttrick in accordance with its utilization by 
Buttrick. Milk used for manufacture of butter is Class II milk, 
under section 904.3 (b) (2). Therefore, the market administrator 
properly reclassified the 6,120 pounds as Class IT milk. 

Petitioner intended that 10% of his milk should be in Class I, so 
that he would not be affected by section 904.6 (d), which is applicable 
to those handlers whose Class I milk is less than 10% of their total 
receipts. He says that he did all he could do to make the 20,400 
pounds Class I, and that if it soured, preventing Class I use, it was 
not his fault, but that of Buttrick or the trucker Buttrick hired to 
take it from petitioner’s plant to Buttrick’s. But we are not con- 
cerned here with why some milk was used for manufacture of butter, 
nor with who was responsible for its souring, nor even with whether 
it did sour. The fact remains that it was so used, and that this use 
made it Class II. Petitioner was left in the position of a handler 
having less than 10% of his total receipts disposed of in Class I, 
exactly the position to which section 904.6 (d) applies. The market 
administrator properly acted upon the facts as they were, not as 
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petitioner may have intended them, and properly applied section 
904.6 (d) to petitioner for June 1940. The computations as to ex- 
actly what petitioner owes as a result of the market administrator’s 
ruling are not shown, and it is assumed that they are correct. In 
anv event, they are not attacked. 

After the hearing, petitioner wrote the presiding officer that, even 
if his June operations should be held to have brought him within 
the purview of section 904.6 (d), his total operations for June, July, 
and August gave him more than 10% actual Class I use for the three 
months.. The section does not specify the period to be used, and peti- 
tioner might reasonably contend that the period of three months, 
instead of the single month of June, should be used in his case. But 
as handlers report to the market administrator and account for 
milk by delivery periods which are calendar months (sections 
904.1 (h), 904.5 (a), 904.8 (a)), it was not unreasonable to use such 
a period for the purposes of section 904.6 (d), as the market admin- 
istrator did, and that action should not be disturbed. 

Petitioner is not here being assessed a penalty for violating a law, 
in which case his attempt to comply with the law would be of great 
weight. Here, petitioner has attempted to avoid a particular situ- 
ation so that rules applicable to that situation would not apply. 
There is no question of blame or good faith. He simply failed to 
avoid the situation, and so failed to escape the effect of the rules 


applicable to it. 
























ORDER 






In view of the foregoing, the relief requested by the petitioner is 
denied and the petition is dismissed. Copies hereof shall be served on 
the petitioner by registered mail or in person, and on the Agricultural 
Marketing Administration. 







Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 








(A. D. 224) 















G. Witkin, Complainant, v. Moopy Commission Company, Respondent. 


P. & S. Doc. No. 1456. Decided October 12, 1942. 


J. 








PROCEEDINGS 






‘This is a reparation proceeding brought under the provisions of 
the Packers and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ 
seqg.). The complainant, J. G. Wilkin, Robinson, Illinois, asks for 
damages against the respondent, Moody Commission Company, Na- 
tional Stockyards, Illinois, in the amount of $392.37. Complainant 
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alleges that he delivered to respondent at National Stockyards, Ili- 
nois, on June 23, 1941, 137 hogs which were accepted and sold by 
respondent at 214 cents per pound less than should have been se- 
cured, based on the market at the time and place of sale. Respondent 
denies that the hogs were sold for less than the applicable market price. 

As neither party requested an oral hearing, they waived such 
hearing (7 CFR 202.48; 6 F.R. 3145), and submitted evidence in 
accordance with the shortened procedure practice (7 CFR 202.53; 
6 F. R. 3145). 

The record presents a serious question as to jurisdiction. Com- 
plainant wrote to a Member of Congress, who transmitted his let- 
ter to the Department. The Packers and Stockyards Division caused 
the matters called to its attention in the letter to be investigated, and 
thereafter accepted a formal complaint. and served it upon the 
respondent. This formal complaint was not filed within 90 days af- 
ter the alleged cause of action accrued, as required by section 309 (a) 
of the act. The complainant did not, in his original letter nor in any 
other manner during the 90-day period, show any amount claimed 
as damages. It would seem that the information received within 90 
days did not contain the essential facts necessary to constitute a pe- 
tition within the meaning of section 309 (a). If there was no suffi- 
cient petition or complaint filed within that period, jurisdiction was 
not acquired by the subsequent filing of a formal complaint on the 
theory that the latter was merely an amendment of an informal 
complaint filed within the prescribed 90 days. It is concluded that 
the complaint should be dismissed for want of jurisdiction. 

While it is not usual to consider questions of fact in connection with 
a complaint which is dismissed for want of jurisdiction, in this case 
it seems advisable to point out that the facts relied upon by the com- 
plainant are insufficient to establish a failure of respondent to furnish 
complainant reasonable stockyard services. A review of the evidence 
shows that, in May 1941, complainant purchased the hogs in question 
from a dealer at West Plains, Missouri. On June 23, 1941, he de- 
livered them to respondent and they were offered for sale on the 
National Stockyards, Illinois, market. He selected the hogs from a 
larger lot, some of which were sick. He states that, in selecting the 
hogs for shipment to market, he separated all sick ones from the 137 
that were loaded. 

Only one offer of purchase was received for the hogs. Complain- 
ant considered the advisability of shipping them back to his feed 
lot at Robinson, Illinois, but later consented to accept the offer of 
71% cents and 8 cents per pound for all but two of the animals. The 
evidence suggests that a lack of bids may have been due to the light 
weight of the animals and because they were not fat, in addition 
to their exposure to disease. 
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If the informal complaint had been considered sufficient to give 
jurisdiction, damages could only be awarded complainant against 
respondent upon convincing proof that respondent failed in its duty 
to furnish complainant reasonable stockyard services as required by 
section 304 of the act. Since only one bid for the hogs was received 
and the complainant was informed of that situation and consented 
to the acceptance of the bid, the unfavorable price received would not 
be accepted as convincing proof of respondent’s failure to furnish 
reasonable stockyard services. ‘There is no other proof of its neglect 
or failure of duty. 


FINDINGS OF FACT 


1. The complainant, J. G. Wilkin, resides at Robinson, Illinois. 

2. The respondent, Moody Commission Company, is a partnership 
engaged in the business of buying and selling livestock as a market 
agency at a stockyard, as defined in Sections 301 and 302 of the Packers 
and Stockyards Act, 1921. W. A. Moody and Charles R. Pharis 
are the individual members of said partnership, and are registered as 
such in accordance with the requirements of section 303 of the act. 

3. The complainant did not file a petition or make complaint as 
required by section 309 (a) of the act within 90 days after the alleged 
cause of action accrued. 

4. The evidence does not show that respondent failed to furnish 
reasonable stockyard services or to perform any other duty prescribed 
by the act. 


CONCLUSIONS 


It does not appear that a petition was filed in time to give the 
Secretary of Agriculture jurisdiction to decide a controversy between 
the parties. Consequently, this proceeding should be dismissed for 
want of jurisdiction. However, even if it should be considered that 
there is jurisdiction, the proceeding should be dismissed on the merits 
because the evidence does not show that respondent has failed in any 
duty owed to complainant. 


ORDER 


Ir Is Orverep that this proceeding is dismissed, effective 10 days 
after this date. 
Ir Is Furruer Orperep that copies hereof be served on the parties 
by registered mail or in person. 
Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 
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(A. D. 225) 


Sam Soxorov, Complainant, v. KASTEIN-CHELSEA PouLtry Co., INc., Respondent. 
P. & S. Doe. No. 1475. Decided October 22, 1942. 


ORDER OF DISMISSAL 


On October 17, 1941, Sam Sokolov, of Rockville, Connecticut, filed 
a complaint against the Kastein-Chelsea Poultry Co., Inc., of 18 
Bloomfield Street, New York, New York, under the Packers and 
Stockyards Act, 1921, as amended (7 U.S. C. 1940 ed. 181), seeking 
reparation in the sum of $125 for failure to account for live poultry 
consigned in interstate commerce to the respondent on September 17, 
1941. The respondent filed an answer denying liability and re- 
quested an oral hearing, a copy of which was duly served upon the 
complainant. After due notice to the parties, the matter was set for 
cral hearing. The complainant failed to appear at the oral hearing 
and has failed to submit any proof in support of his complaint in any 
manner afforded under the rules of practice. It is concluded, there- 
fore, that his complaint should be dismissed with prejudice. 


ORDER 


Ir Is Orverep that the complaint in this proceeding is dismissed. 
Ir Is FurtHer Orperep that copies hereof be served on the parties 
by registered mail or in person, and that, except as to service on the 
parties, this order shall become effective 10 days after its date. 
Tuomas J. FLAvIN 
Asistant to the Secretary 


(A. D. 226) 


Pasco County PEACH ASSOCIATION, Complainant, v. J. F. Sortey anp CoMPANY, 
Inc., Respondent. P. A. C. A. Doe. No. 3905. Decided October 7, 1942. 


PROCEEDINGS 


On February 24, 1941, the complainant, Pasco County Peach Asso- 
ciation, Tampa, Florida, filed a formal complaint under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seq.), against the respondent, J. F. Solley and Company, Inc., of 
Baltimore, Maryland. Complainant alleged that respondent had not 
correctly accounted for the proceeds of peaches shipped by complain- 
ant from Florida to Maryland and sold on commission by respondent, 
in that it had withheld accounting for unauthorized deductions as 
they were made, and had failed to pay $787.50, the aggregate of the 
unauthorized deductions. It asked a reparation award of $787.50 
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and interest. Respondent answered that its accounting was in ac- 
cordance with the instructions of complainant’s agent in the deal, and 
that the deductions were authorized advances to the agent. It asked 
that the complaint be dismissed. 

A hearing was held in Baltimore on December 1, 1941, before Jack 
W. Bain, an examiner. Complainant did not appear, but submitted 
its evidence by the deposition of its manager, Robert P. Thornton. 
Wilmer H. Driver, Baltimore, appeared as attorney for respondent. 
Donald C. Solley, respondent’s secretary and treasurer, James F. 
Solley, Jr., its vice president and sales manager, and Henry W. 
Springstead, a produce handler of Tampa, testified. After receiving 
a copy of the transcript of the hearing, complaint, through its at- 
torney, William C. McLeon, Tampa, moved that the hearing be re- 
opened for rebuttal evidence. Over respondent’s protest, the motion 
was granted by the examiner, and depositions of Robert P. Thornton 
and George F.. Marrs, complainant’s bookkeeper, were taken on March 
6, 1942. Complainant filed a brief on April 8, but neither party filed 
suggested findings. 

Most of the facts are not in dispute. In April 1940, complainant 
and Springstead agreed that the latter, who was familiar with the 
unusual qualities of the peaches concerned, should arrange for mar- 
keting complainant’s peach crop on the Eastern markets, and should 
receive for his services a commission of ten percent of the proceeds. 
Complainant gave Springstead a letter to show his authority and a 
$50 advance. Springstead showed this letter to respondent and they 
arranged to market the peach crop, respondent to receive a ten 
percent commission. Springstead remained in the marketing area to 
assist in the marketing. Complainant shipped the peaches from 
Florida by truck, freight prepaid, consigned to Springstead, care of 
respondent, in twelve loads, or lots, during May and June 1940. 
Respondent made the account of sale, dated May 27, 1940, and the 
check for the first lot to Springstead. At complainant’s request, 
accounts of sale and checks for the other lots were made to complain- 
ant, except the account of sale for the second lot, dated May 29, which 
was made out to Springstead. An account of sale was made for each 
lot, on various dates from May 27 to July 5, showing deductions for 
commissions, storage, handling charges, advances to driver, and the 
like, but none showing advances to Springstead. With the last two 
accounts of sale, dated July 5, respondent sent a memorandum show- 
ing a deduction of $787.50 advanced to Springstead. Upon receiving 
the memorandum, complainant wired its protest, asking that payment 
be stopped on the check, and for further information. Respondent, 
in subsequent correspondence, informed complainant that the $787.50 
was not one advance, but was the total of twelve different ones. 
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Complainant claims that, this advance having been unauthorized, the 
$787.50 is still due, and respondent claims that the advance 
was authorized and constituted payment to complainant, leaving 
nothing due. 

Springstead testified that he was authorized by complainant to 
take his commission from respondent as sales were made, to live and 
travel on. Thornton and Marrs testified that Springstead was to 
get his commission at the end of the deal, and was to get any 
advances from complainant only. The undisputed facts that com- 
plainant had accountings and checks made to it rather than to the 
agent, and protested immediately upon being informed that an ad- 
vance had been made to the agent, support the contention that Spring- 
stead did not have the authority he claimed. Although he explained 
it otherwise, Springstead’s request that respondent not report his 
withdrawals until the end might also corroborate Thornton’s and 
Marrs’ testimony in this regard. The weight of the evidence is that 
Springstead did not have express authority to receive the $787.50 for 
the complainant. 

Respondent claims that authority to receive payment was implied 
or apparent from the way the deal was handled. Although J. Frank 
Solley, on July 26, 1940, wrote that respondent “knew only Mr. Spring- 
stead during the deal and acted under his instructions,” and Donald 
C. Solley testified at the hearing that “they were his peaches, and he 
asked for advances on them,” respondent does not contend that it did 
not know from the beginning that Springstead was acting for com- 
plainant in marketing the peaches. Respondent saw the letter of 
authority complainant gave Springstead, which reads, in part, as 
follows: 


“This is to introduce Mr. Henry Springstead of Tampa, Florida, in connec- 

tion with marketing our crop... These peaches will be marketed under the 
name of Pasco County Peach Ass’n . ... Mr. Springstead is our sales manager, 
and this is to advise that he has full and complete authority to close any 
transactions relating to the marketing of the peach crop belonging to the 
Association.” 
The authority given the agent to market the peaches was extensive, 
and the evidence shows that Springstead exercised rather full power 
to determine where and at what prices they would be sold. But if 
respondent failed to notice, or forgot, the fact that complainant, not 
Springstead, was the owner of the peaches, this oversight or lapse 
of memory should have been cured when respondent was notified 
to, and did, make accounts of sale and payment checks to complainant, 
not to Springstead. From the entire situation, it is concluded that 
Springstead did not have implied authority to receive full or partial 
payment for the peaches, nor did it reasonably appear to respondent 
that he had such authority. 
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Springstead, complainant’s agent, having had neither express, im- 
plied, nor apparent authority to receive payment for complainant’s 
peaches, complainant is not bound by the payments made to Spring- 
stead. 2 Am. Jur. 102, 127; 3 C. J. S. 219. So complainant is still 
due $787.50 of the proceeds respondent received for complainant’s 
peaches. 

Respondent is liable on another basis, also. When respondent with- 
drew part of the proceeds realized on complainant’s peaches and paid 
that part to Springstead, and then sent accounts of sale and checks to 
complainant without mentioning these withdrawals as they were made, 
respondent was not making the full disclosure of facts contemplated 
by the “truly and correctly to account” requirement of the act. 
Because of respondent’s failure to report all of the facts, complain- 
ant has failed to receive $787.50 it otherwise would have received, and 
is damaged to that extent by respondent’s failure truly to account. 

Upon either of the two theories, complainant is entitled to an award 
for the amount claimed, with interest. 



















FINDINGS OF FACT 






1. The formal complaint in this proceeding was filed on February 
24, 1941, within nine months after July 5, 1940, when the cause of 
action accrued. 

2. Complainant, Pasco County Peach Association, is an unincor- 
porated cooperative association whose address is P. O. Box 2880, 
Tampa, Florida. 

3. Respondent, J. F. Solley and Company, Inc., is a corporation 
whose address is 213 South Charles Street, Baltimore, Maryland, 
and is licensed as a commission merchant under the Perishable Agri- 
cultural Commodities Act, 1930. 

4. In April 1940, complainant authorized Henry W. Springstead, 
of Tampa, Florida, as its agent to market its forthcoming peach crop 
on Eastern markets, the agent to receive as commission ten percent 
of the proceeds of sale. 

5. Springstead, as complainant’s agent, arranged for respondent to 
sell complainant’s peaches, respondent to receive as commission ten 
percent of the gross proceeds. 

6. The peaches were shipped by truck from Florida to Maryland, 
in twelve lots, on May 21, 26, and 29, and June 1, 4, 6, 8, 10, 11, 14, 
15, and 18, 1940, and were sold by respondent. 

7. Except as stated in Finding 9, respondent rendered an account 
of sale and paid for each lot, the accounts of sale showing deductions 
for respondent’s commissions, storage charges, advances to truck 
drivers, and the like. 
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8. Accounts of sale for the first two lots and the check for the first 
lot were made in the name of H. W. Springstead, but all others, at 
complainant’s request, were made in the name of complainant. 

9. With the last two accounts of sale, dated July 5, 1940, respond- 
ent sent coniplainant a memorandum showing a deduction of $787.50 
marked “Advance to H. W. Springstead.” 

10. The deduction mentioned in Finding 9 was the total of twelve 
different advances, ranging in amount from $15 to $200 and made 
from May 25 to June 20, 1940, but not reported to complainant until 
the memorandum of July 5. 

11. Henry W. Springstead was not expressly, impliedly, nor ap- 
parently authorized to receive or accept any part of the $787.50 as 
payment by respondent to complainant. 

12. Respondent has paid complainant all of the proceeds due com- 
plainant for the sale of complainant’s peaches except $787.50, no part 
of which has been paid. 

13. Respondent’s failure to render complainant true accountings of 
respondent’s disposal of the proceeds of the sale of complainant’s 
peaches damaged complainant in the sum of $787.50, no part of which 
has been paid. 

CONCLUSIONS 


Although respondent may have thought that it was authorized, in 
the usual, course of business, to make advances to Springstead out of 
the amounts payable to complainant, without reporting the advances 
as made, the law applicable to the facts shown by the record is other- 
wise, and the amount advanced to Springstead cannot be considered 
as paid to complainant. Respondent, therefore, has failed to pay 
complainant $787.50 of the proceeds of the peaches. This failure to 
pay, and respondent’s failure to report the advances promptly, con- 
stitute violations of section 2 of the act, for which violations com- 
plainant should be awarded reparation for $787.50, the amount it was 
damaged, with interest. 

ORDER 


Ir Is Orperep that respondent, J. F. Solley and Company, Inc., 
within thirty days from the date of this order, pay to complainant, 
Pasco County Peach Association, $787.50 as reparation, with interest 
thereon at 5% per annum from July 5, 1940, until paid. 

Ir Is Furruer Orverep that the Agricultural Marketing Adminis- 
tration shall publish the facts and circumstances of respondent’s 
violations of the act, as set forth in this order. 

Ir Is Fcrrner Orverep that copies hereof be served on the parties 
by registered mail or in person, and that, except as to payment of 
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reparation and as to service on the parties, this order shall become 
effective 20 days after its date. 


_ Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 227) 


E. B. Murpoy & Son, Complainant, v. Hirry T. SILVERFARB, doing business as 
Harry T. SILVERFARB COMPANY, Respondent. P. A. C. A. Doc. No, 4209. Decided 
October 12, 1942. 

PROCEEDINGS 


By formal complaint received in the Agricultural Marketing Ad- 
ministration of the Department, on June 1, 1942, the complainant, 
E. B. Murphy & Son, seeks an award of reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C. 
1940 ed. 499a), against the respondent, Harry T. Silverfarb, doing 
business as Harry T. Silverfarb Company, for damages in the 
amount of $569.78, the price of three truckloads of produce shipped 
from Syracuse, New York, to Washington, D. C. 

A copy of the complaint and of the report of investigation made 
by the Department were served on the respondent and duly acknowl- 
edged by him in a letter to the Department, dated August 7, 1942. 
No answer was filed to the complaint within the 20-day period re- 
quired under the rules of practice governing proceedings under the 
act, 7 CFR 47.25 (a); 6 F. R. 3508. 

The respondent on August 7, 1942, signed a waiver of hearing 
and authorized the issuance of an appropriate order by the Secre- 
tary under the procedure outlined in paragraph 47.37 of the rules 
of practice governing proceedings under the act. 


FINDINGS OF FACT 


1. The complainant, E. B. Murphy & Son, is a partnership whose 
address is 1032 West Fayette Street, Syracuse, New York. The re- 
spondent, Harry T. Silverfarb, is an individual doing business as 
Harry T. Silverfarb Company, at 1334 5th Street, N. E., Washing- 
ton, D. C., and, during all of the times and dates referred to herein, 
was engaged in the business of buying and selling perishable agri- 
cultutral commodities as a licensee under the Perishable Agricultural 
Commodities Act. 

2. On October 23, October 31, and November 6, 1941, the com- 
plainant shipped, in interstate commerce, from Syracuse, New York, 
to the respondent at Washington, D. C., three truckloads of cab- 
bage, onions, and potatoes to be sold on joint account. The com- 
modities were accepted upon arrival by the respondent, who there- 
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upon sold them and rendered account sales, dated Octgber 27, 1941, 
November 5, 1941, and November 8, 1941, showing the aggregate net 
sum of $569.73 due the complainant. In June and July 1942, pay- 
ments of $50 each were made by the respondent, which reduced the 
total amount due to the sum of $469.73. 

8. The formal complaint was received June 1, 1942. Since the 
transactions occurred in October and November 1941, the complaint 
was filed within the nine-months’ statutory period. 


CONCLUSIONS 


It is concluded that the respondent, in violation of section 2 of the 
act, has failed truly and correctly to account promptly to the com- 
plainant with respect to the handling of the commodities herein. 
Therefore, the complainant should be awarded reparation in the 
sum of $469.73, with interest thereon, until paid. The facts and 
circumstances should be published. 


ORDER 


Ir Is Orverep that the complainant, E. B. Murphy & Son, be, and 
it hereby is, awarded reparation against the respondent, Harry T. 
Silverfarb, doing business as Harry T. Silverfarb Company, in the 
sum of $469.73, with interest thereon at the rate of five percent per 
annum from November 8, 1941, until paid. 

Ir Is Furruer Orpveren that the respondent shall pay said sum with 
interest thereon to the complainant, as reparation, within 30 days 
from the date of this order. 

Ir Is Furrner Orverep that the Agricultural Marketing Admin- 
istration shall publish the facts and circumstances concerning the 
respondent’s violation of the act, as set out herein. 

Ir Is FurrHer Orperep that copies hereof shall be served on the 
parties by registered mail or in person, and that, except as to the 
date of payment of reparation and as to service on the parties, this 
order shall become effective 20 days after its date. 

Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 


(A. D. 228) 


In re HArry T. Sitverrars, doing business as Harry T. SILVERFARB CoMPANY, 
respondent. P. A. C. A. Doc. No. 4206. Decided October 12, 1942. 


PROCEEDINGS 


On August 5, 1942, a complaint, dated July 7, 1942, was filed under 
the Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 
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ed. 499a et geq.), alleging that the respondent, Harry T. Silverfarb, 
doing busines as Harry T. Silverfarb Company, Washington, D. C., 
flagrantly and repeatedly violated the act in failing to account in 
connection with several shipments of perishable agricultural com- 
modities in interstate commerce. On August 7, 1942, pursuant to the 
rules of practice (7 CFR 47.5 (b); 6 F. R. 3502), respondent 
acknowledged receipt of a copy of the complaint, admitted the alle- 
* gations therein, waived a hearing, and consented to the issuance of an 
appropriate order. 
FINDINGS OF FACT 


1. The respondent, Harry T. Silverfarb, is an individual doing 
business as Harry T. Silverfarb Company, Washington, D. C., and is 
and has been since April 22, 1941, licensed under the Perishable Agri- 
cultural Commodities Act, 1930. ‘ 

2. On October 23, 1941, E. B. Murphy & Son, Syracuse, New York, 
shipped’ from ‘Syracuse, New York, to respondent at Washington, 
D. C., a truckload of perishable agricultural commodities, consisting 
of 200 50-pound bags of cabbage, 42 50-pound bags of small onions, 
and 108 50-pound bags of large onions, at a total cost of $241, to be 
sold by respondent on joint account. Respondent received and sold 
the commodities and rendered an accounting to the shipper showing 
a joint account profit of $41.85, leaving $261.93, including the cost of 
the shipment and half the profit, due the shipper. 

3. On October 31, 1941, E. B. Murphy & Son shipped from Syracuse, 
New York, to respondent at Washington, D. C., a truckload contain- 
ing 304 50-pound bags of Danish cabbage, at a total cost of $114, to 
be sold by respondent on joint account. Respondent received and 
sold the cabbage and rendered an accounting to the shipper showing 
a joint account profit of $45.60, leaving $136.80, including cost of the 
load and half the profit, due the shipper. 

4. On November 6, 1941, E. B. Murphy & Son shipped from 
Syracuse, New York, to respondent at Washington, D. C., a truck- 
load of perishable agricultural commodities, consisting of 200 50- 
pound bags of cabbage and 70 100-pound bags of U. S. No. 1 potatoes, 
at a total cost of $149.50. Respondent received and sold the com- 
modities and rendered an accounting to the shipper showing a joint 
account profit of $43, leaving $171, including cost of the load and half 
the profit, due the shipper. 

5. Respondent has since failed, refused, and neglected to pay E. B. 
Murphy & Son the amounts due on the three shipments, totaling 
$569.73, except for a payment of $50 made about June 11, 1942, leav- 
ing a balance of $519.73 unpaid. 
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CONCLUSIONS 


The respondent’s failure to pay E. B. Murphy & Son for the three 
shipments constitutes flagrant and repeated violations of Section 2 
of the Perishable Agricultural Commodities Act, 1930, for which his 
license should be revoked and the facts published. 


ORDER 


Ir Is Orverep that the license of the respondent, Harry T. Silver- 
farb, doing business as Harry T. Silverfarb Company, under the 
Perishable Agricultural Commodities Act, 1930; is revoked. 

Ir Is Furruer Orperep that the Agricultural Marketing Adminis- 
tration shall publish the facts and circumstances concerning respond- 
ent’s violations of the act, as herein set out. 

Ir Is FurtrHer Orverep that a copy hereof shall be served on re- 
spondent by registered mail or in person, and that this order, except 
as to service, shall become effective 20 days after its date. 

Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 


(A. D. 229) 


GoLpsTEIN & MALLINGER, Complainant, v. GrorGe B. HarrMan, Respondent. 
P. A. C. A. Doe. No. 4149. Decided October 15, 1942. 


PROCEEDINGS 


On December 12, 1941, the complainant, Goldstein & Mallinger, a 
partnership, Pittsburgh, Pennsylvania, filed a reparation complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1940 ed. 499a et seqg.), against the respondent, George B. Hartman, 
Horsey, Virginia. Complainant alleged that respondent had shipped 
some cabbage from South Carolina on consignment to complainant 
in Pittsburgh, and that respondent had failed to pay the deficit of 
$193.64 incurred by complainant in handling the cabbage in accord- 
ance with the consignment. 

A copy of the complaint was served on respondent by registered 
mail on January 17, 1942, with a notice that an answer should be 
filed within 20 days. As no answer was filed within the 20 days, a 
bearing on the facts was waived and the allegations of the complaint 
are deemed admitted, as provided in the rules of practice (7 CFR 
47.25; 6 F. R. 3508). On March 25, 1942, respondent filed an an- 
swer in which he claimed that complainant should have obtained 
more for part of the cabbage, and asked that he be allowed to file a 
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claim against complainant for $200 damage resulting from com- 
plainant’s negligence in selling it. This was filed too late to be con- 
sidered as an answer. The request that respondent be allowed to file 
a complaint in connection with the transaction here involved must be 
denied, because the nine months allowed by the act for filing a repara- 


tion complaint had expired. 


FINDINGS OF FACT 


1. The complainant, Goldstein & Mallinger, is a partnership com- 
posed of Joseph Goldstein and Isadore Mallinger, partners, whose 
address is 205 Fruit Exchange Building, 21st and Penn Avenue, 
Pittsburgh, Pennsylvania. 

2. The respondent, George B. Hartman, whose address is Horsey, 
Virginia, is licensed under the Perishable Agricultural Commodities 
Act, 1930, and was subject to license at the time of the transactions 


here involved. 

3. On May 9, 1941, respondent consigned to complainant, for sale 
for respondent’s account, a carload and a truckload of cabbage. 
The carload was shipped in car FGE 18322 from Standard, South 
Carolina, and the truckload was shipped from Charleston, South 
Carolina, to complainant in Pittsburgh. Complainant sold the car- 
load for a gross of $294.40, and the truckload for a gross of $271.95, 
or a total gross of $566.35. Expenses paid by complainant in con- 
nection with the handling of the cabbage, plus $350 advanced to 
respondent before shipment, total $759.99, leaving a deficit of $193.64, 
no part of which has been paid, although complainant sent respond- 
ent a statement demanding payment on May 21, 1941. 

4. The complaint herein was filed on December 12, 1941, which 
was within nine months after the accrual of the cause of action. 


CONCLUSIONS 


Respondent’s failure to pay the deficit incurred by complainant 
in handling cabbage for respondent constitutes a violation of section 
2 of the act, for which complainant should be awarded reparation for 
the damage suffered, with interest, and the facts should be published. 


ORDER 


Ir Is Orverep that respondent, George B. Hartman, within 30 days 
from the date of this order, shall pay to complainant, Goldstein & 
Mallinger, $193.64 as reparation, with interest at 5% per annum 
from May 21, 1941, until paid. 

Ir Is FurruHer Orverep that the facts and circumstances set out 


herein shall be published. 
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Ir Is FurrHer Orperep that copies hereof shall be served on the 
parties by registered mail or in person and that, except as to pay- 
ment of reparation and as to service on the parties, this order shall 
become effective 20 days after its date. 






Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 







(A. D. 230) 






S. FRIEDMAN & Sons, Complainant, v. Ervin Grapy HoucHENS, doing business 
as HoucHENS MARKETS, Respondent. P. A. C. A. Doc. No. 4158. Decided 
October 16, 1942. 







PROCEEDINGS 










The complainant, S. Friedman & Sons, by formal complaint re- 
ceived in the Agricultural Marketing Adminstration of the United 
States Department of Agriculture on April 8, 1942, seeks an award 
of reparation under the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), 
against the respondent, Ervin Grady wo. doing business as 
Houchens Markets, of Glasgow, Kentucky, for damages in the sum 
of $311.40, the amount allegedly due by reason of the rejection of a 
carload of potatoes, purchased by the respondent from the complain- 
ant and shipped from Chicago, Illinois, to Glasgow, Kentucky. 
The formal complaint and the report of investigation were served 
on the respondent on April 23, 1942, as shown by registry return 
receipt, in accordance with the regulations (7 CFR 47.24; 6 F. R. 
3508). The respondent filed an answer to the complaint denying 
liability. Subsequently, the parties filed additional pleadings as 
provided by the rules of practice governing proceedings under the 
act. 














FINDINGS OF FACT 










1. The complainant, S. Friedman & Sons, whose post office address 
is 216 South Water Market, Chicago, Illinois, is a partnership com- 
posed of Mayer and Arthur Friedman. 

2. The respondent, Ervin Grady Houchens, is an individual doing 
business as Houchens Markets, whose post office address is Glasgow, 
Kentucky, and, during all the times mentioned in the complaint, was 
licensed under the Perishable Agricultural Commodities Act, 1930, 
as amended. 

3. On or about February 23, 1942, the respondent purchased from 
the complainant a car of Cobbler potatoes at the agreed price of 
$2.25 per cwt., delivered at Glasgow, Kentucky. The complainant 
thereupon reconsigned a car of Cobbler potatoes, which was at Chi- 
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cago, Illinois, in PFE 76131, on February 23 and on that date mailed 
a copy of the invoice to the respondent. The shipment of potatoes 
arrived at Glasgow, Kentucky, at 5:00 p. m. February 26, 1942. On 
March 2 a telegram was received from the Louisville & Nashville 
Railroad Company stating that the potatoes had been refused on 
account of quality and condition. The respondent, on the same date, 
wired the complainant that he was refusing the potatoes because they 
were “moulded frozen.” The complainant immediately wired the 
respondent that he had no right to reject, under the act, but that, 
inasmuch as the potatoes moved subject to Carriers Protective Serv- 
ice, the railroad would be responsible for any damage from freezing 
as well us any damage due to overheating or improper ventilation. 
Later, the complainant, on March 5, 1942, wrote the respondent that it 
would reimburse the respondent for any loss due to negligent handling 
if supported by facts. In a letter to the complainant dated March 
13, 1942, the respondent replied, in substance that (1) the potatoes 
arrived on Thursday at 5:00 p. m. February 26; (2) on Friday he 
was too busy to unload the potatoes; (3) on Saturday a cursory 
examination indicated that te potatoes were wet, mouldy, and ap- 
peared frozen, which facts were reported to the railroad company; 
and (4) his inspection on the following Monday disclosed that the 
potatoes were completely unsatisfactory. There is no record of any 
- Official inspection having been made. The respondent states that, 
at the request of the complainant propsective purchasers were inter- 
viewed, with a view of having them purchase the potatoes. Attached 
to the answer are affidavits from three of the prospective purchasers 
which are to the effect that the potatoes were in a generally bad 
condition. One of these affidavits indicates that the potatoes were 
not examined until March 5, 1942, seven days after their arrival. In 
another it is stated that they were inspected on March 3, and a third 
shows that they were inspected on March 2. A fourth affidavit by the 
cashier of the railroad freight office states that (1) the potatoes 
were in very poor condition; (2) the respondent received notice of 
the car’s arrival on the morning of February 27; (3) the affiant 
and Houchens Markets made an inspection at 9:00 a. m. on February 
28 and the potatoes were then refused; and at 10:05 a. m. on the 
same date the local railroad office notified its freight claim agent 
that the car had been refused. 

4. After respondent rejected the potatoes, complainant reshipped 
them to Nashville, Tennessee, and there sold them for $1.66 per cwt. 
Complainant, under the contract, would have received $810 for the - 
potatoes, less $248.50 transportation costs, or $561.60 net. Complain- 
ant did receive $597.60 for them, less $347.40 freight, or $250.20 net, 
which was $311.40 less than it would have received under its contract 
with respondent. 
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5. Respondent did not notify complainant of his refusal of the 
potatoes until March 2, 1942, four days after he received notice of 
their arrival. The railroad company notified complainant of re- 
spondent’s refusal on the same date. 

6. The complaint herein was filed on April 8, 1942, within nine 
months after the cause of action accrued. 


CONCLUSIONS 


By failing to notify complainant of rejection within 24 hours after 
recelving notice of arrival of the potatoes, respondent lost any right 
of rejection he may have had, and is deemed to have accepted the 
shipment, pursuant to section 46.2 (p) of the regulations under the 
act (7 CFR 46.2 (p); 6 F. R. 3497). His failure then to pay the 
agreed price was a violation of section 2 of the act, for which he 
should be ordered to pay complainant the damage suffered, with 
interest, and the facts should be published. 


ORDER 


Ir 1s Orverep that the respondent, Ervin Grady Houchens, an 
individual trading as Houchens Markets, Glasgow, Kentucky, pay 
to the complainant, S. Friedman & Sons, Chicago, Illinois, within 
30 days from the date hereof, $311.40 as reparation, with interest 
thereon at 5% per annum from February 26, 1942, until paid. 

Ir 1s FurtHER Orperep that the facts and circumstances, as herein 
set forth, shall be published. 

Iv 1s FurtHer Orperep that copies hereof shall be neva on the 
parties by registered mail or in person and that, except as to the date 
of payment of reparation and as to service on the parties, this order 
shall become effective 20 days after its date. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 231) 


APACHE Distrisutors, INc., Complainant, v. Jack CLAYTON THOMAS, Respondent. 
P. A. C. A. Doc. No. 4201. Decided October 22, 1942. 


PROCEEDINGS 


The complainant, Apache Distributors, Inc., filed a complaint on 
June 7, 1942, under the Perishable Agricultural Commodities Act, 
1930, (7 U.S. C. 1940 ed. 499a et seg.), in which claim for reparation 
was made against Jack Clayton Thomas, the respondent, in the sum 
of $132.62, which it is alleged is due and owing to the complainant 
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from the respondent, for 200 crates of lettuce sold in interstate 
commerce on January 11, 1942. 

The complaint and a report of investigation prepared by T. C. 
Curry, Acting in Charge, Regulatory Division, Fruit and Vegetable 
Branch, Agricultural Marketing Administration, were served upon 
the respondent by registered mail on July 3, 1942. Since no answer 
has been filed, this proceeding is disposed of under the act and regu- 
lations, without a hearing, and the facts alleged in the complaint are 
deemed to be admitted (7 CFR 47.25 (c); 6 F. R. 3508). 


FINDINGS OF FACT 


1. ‘he complainant, Apache Distributors, Inc., is a corporation, 
whose post office address is P. O. Box 2272, Phoenix, Arizona. 

2. The respondent, Jack Clayton Thomas, is an individual, whose 
post office address is 1101 Woodland Street, Fort Worth, Texas, and, 
who at the times alleged in the complaint was, and at present is, 
licensed as a dealer, commission merchant, or broker under the Perish- 
able Agricultural Commodities Act, 1930. 

3. On January 11, 1942, the complainant entered into a contract 
‘with the respondent contemplating the shipment of the commodity 
which was the subject of the contract in interstate commerce, and 
under this contract sold to the respondent 200 crates of lettuce at 
the agreed price of $2.15 per crate, f. o. b. shipping point Phoenix, 
Arizona, final destination Fort Worth, Texas. Under the terms of 
the contract, the respondent inspected and accepted the lettuce fur- 
nished ‘by the complainant at time of loading at Phoenix, Arizona, 
and after such inspection it was loaded into the respondent’s truck 
for transportation to Fort Worth, Texas. ; 

4. The respondent made payment by means of $300 in cash and his 
check for the balance of $130, which check was returned from the 
bank marked “payment stopped.” The complainant, as a result 
thereof, had to pay a protest fee of $2.62, making the balance unpaid 
to the complainant $132.62, no part of which has been paid. 

5. The cause of action accrued on January 11, 1942, and the com- 
plaint was filed on June 7, 1942, which was within the nine months’ 
statutory period allowed for filing of claims for reparation under the 
act. 

CONCLUSION 


It is concluded that the respondent’s failure to account to the com- 
plainant for the balance of the purchase price of the lettuce in ques- 
tion constituted a vioiation of Section 2 of the Perishable Agricul- 
tural Commodities Act of 1930, and reparation should be awarded to 
the complainant in the sum claimed in the complaint, with interest 
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thereon, until paid. The facts and circumstances with respect to this 
violation should be published. 


ORDER 


Ir Is Orverep that within 30 days from the date of this order the 
respondent, Jack Clayton Thomas, of 1101 Woodland Street, Fort 
Worth, Texas, shall pay to the complainant, Apache Distributors, 
Inc., P. O. Box 2272, Phoenix, Arizona, as reparation, the sum of 
$132.62, with interest thereon at the rate of 5 percent per annum from 
January 11, 1942, until paid. 

Ir Is Furruer Orveren that the facts and circumstances, as set out 
herein, shall be published. 

Ir Is FurrHer Orveren that copies hereof shall be served upon the 
parties, by registered mail or in person, and that this order, except 
as to the date of payment of reparation, and as to the service on the 
parties, shall become effective 20 days after its date. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 232) 


ARCHIE Furr, Complainant, v. BE. J. Grovrer, Respondent. P. A. C. A. Doe. 
No. 4202. Decided October 23, 1942. 


PROCEEDINGS 


The complainant, Archie Furr, filed a complaint on March 23, 
1942, under the Perishable Agricultural Commodities Act, 1930, 
(7 U. S. C. 1940 ed. 499a et seqg.), in which he made claim for repa- 
ration against E. J. Grovier, the respondent, in the sum of $105.60, 
representing a loss sustained by him by reason of the respondent’s 
failure to deliver 528 bushels of commercial Elberta peaches, pur- 
hased by the complainant from the respondent for shipment in in- 
terstate commerce from Nashville, Arkansas, to Lincoln, Nebraska. 

The complaint and a report of investigation prepared by T. C. 
Curry, Senior Marketing Specialist, Agricultural Marketing Admin- 
istration, were served upon the respondent by registered mail on 
May 18, 1942. Since no answer has been filed, this proceeding is 
disposed of under the act and regulations, without a hearing, and 
the facts alleged in the complaint are deemed to be ,admitted 
(7 CFR 47.25 (c) ; 6 F. R. 3508). 


FINDINGS OF FACT 


1. The complainant, Archie Furr, whose post office address is 645 
M Street, Lincoln, Nebraska, is an individual, engaging in the bus- 
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iness of selling fresh fruits and vegetables at wholesale, doing bus- 
iness in the name of the Fruit House, 712 O Street, Lincoln, 
Nebraska. 

2. The respondent, E. J. Grovier is an individual, doing business 
as Grovier-Starr Distributing Company, at the Produce Exchange 
Building, Kansas City, Missouri. The respondent was licensed as 
a dealer, commission merchant, and/or broker, under the Perishable 
Agricultural Commodities Act, 1930, on November 27, 1939, said 
license continuing in effect until November 27, 1941, when it term- 
inated by reason of the failure of the respondent to pay the re- 
newal fee. 

3. On July 28, 1941, in the course of interstate commerce, the re- 
spondent contracted to sell and ship, from Nashville, Arkansas, to 
Lincoln, Nebraska, to the complainant, 528 bushels of commercial — 
Elberta peaches in bushel tubs at the agreed price of $1.15 per bushel, 
delivered. This contract was negotiated by L. & L. Brokerage Com- 
pany, a broker located at 201 Trimble Building, Omaha, Nebraska, 
who acted as agent for both the complainant and the respondent. 

4. Under the terms of this contract, the peaches were to be shipped 
by the respondent as soon as possible and not later than July 30 or 
31, 1941. The respondent failed to ship or deliver the 528 bushels of 
peaches pursuant to the contract. On August 2, 1941, the complain- 
ant, in order to fulfill orders for the type and quality of peaches pur- 
chased under this contract, was forced to buy from another con- 
cern a carload of 528 bushels of peaches of the kind and quality 
contemplated under the contract, at the price of $1.35 per bushel. 

5. By reason of the failure of the respondent to ship and deliver 
to the complainant the merchandise sold under the contract of July 
28, 1941, the complainant suffered damages in the amount of $105.60, 
representing the difference between the contract price and the price 
that the complainant paid for 528 bushels of peaches of the same kind 
and quality. 

6. The cause of action herein accrued on or about August 1, 1941, 
and the complaint was filed on March 23, 1942, which was within the 
nine months’ statutory period for the filing of claims for reparation 
under the act. 

CONCLUSION 


It is concluded that the respondent’s failure and refusal to deliver 
the kind and quality of peaches purchased by the complainant under 
the contract constitutes a violation of Section 2 of the Perishable 
Agricultural Commodities Act, 1930, and the complainant should be 
awarded reparation for the amount claimed in the complaint, with 
interest thereon, until paid. The facts and circumstances set forth 
herein should be published. 
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ORDER 


Ir Is Orverep that within 30 days from the date of this order 
the respondent, E. J. Grovier, doing business as Grovier-Starr Dis- 
tributing Company, Produce Exchange Building, Kansas City,. 
Missouri, shall pay to the complainant, Archie Furr, 645 M Street,. 
Lincoln, Nebraska, as reparation, the sum of $105.60, with interest. 
thereon at the rate of 5 percent per annum from August 1, 1941, until 
paid. 

Ir Is Furruer Orperep that the facts and circumstances, as set out 
herein, shall be published. 

Ir Is FurtHer Orverep that copies hereof shall be served upon the 
parties, by registered mail or in person, and that this order, except 
as to the date of payment of reparation, and as to the service on the 
parties, shall become effective 20 days after its date. 

THomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 233) 


C. H. Rosprnson Company, Complainant, v. Laco Sates Company, Respondent. 
P. A. C. A. Doe. No. 4203. Decided October 24, 1942. 


PROCEEDINGS 


The complainant, C. H. Robinson Company, filed an informal com- 
plaint on March 7, 1942, under the Perishable Agricultural Commod- 
ities Act, 1930, (7 U. S. C. 1940 ed. 499a et seq.), claiming reparation 
against Laco Sales Company, the respondent, in the sum of $120, 
representing brokerage earned by the complainant in connection with 
the negotiation of the sale of eight carlots of watermelons shipped in 
interstate commerce from the State of Florida to Ohio. On May 28, 
1942, the formal complaint, based upon the same cause of action, was 
filed. 

The formal complaint and a report of investigation prepared by 
T. C. Curry, Acting in Charge, Regulatory Division, Fruit and Vege- 
table Branch, Agricultural Marketing Administration, were served 
upon the respondent on July 8, 1942. Since no answer has been filed, 
this proceeding is disposed of under the act and regulations, without 
o. hearing, and the facts alleged in the complaint are deemed to be 


admitted (7 CFR 47.25(c) ; 6 F. R. 3508). 
FINDINGS OF FACT 


1. The complainant, C. H. Robinson Company, is a corporation, 
doing business at 480 Oak Grove Street, Minneapolis, Minnesota. 
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2. The respondent, Laco Sales Company, is a corporation, trading 
and doing business at Leesburg, Florida, which has been licensed under 
the Perishable Agricultural Commodities Act, 1930, as a dealer, com- 
mission merchant, and/or broker, continuously since December 11, 
1939. 

3. The complainant was employed as a broker by the respondent to 
negotiate, in the course of interstate commerce, for and on behalf of 
the respondent, the sale of eight carlots of watermelons shipped from 
Florida to Ohio during the period from June 7, 1941, to June 16, 1941, 
inclusive. 

4. Between June 7 and 16, 1941, the complainant negotiated the sale 
of eight carloads of watermelons to various buyers in the State of 
Ohio, for the price and on the terms stipulated and agreed to by the 
respondent and in accordance with the instructions and within the 
scope of authority conferred and given by the respondent. The eight 
carloads of watermelons sold by the complainant, for and on behalf 
of the respondent, were shipped from Florida to Ohio, and accepted 
by the purchasers. The respondent has failed, neglected, and refused 
to pay the complainant the reasonable and agreed value of the services 
rendered by the complainant, amounting to $15 per carlot, or a total 
of $120, all of which is now due and owing to the complainant. 

5. The cause of action herein arose between June 7 and 16, 1941, 
and an informal complaint was filed on March 7, 1942, within the nine 
months’ statutory period for the filing of reparation claims under the 


act. 
CONCLUSIONS 


It is concluded that the respondent’s failure to pay to the com- 
plainant the agreed fees for brokerage services rendered, constitutes 
a violation of Section 2 of the Perishable Agricultural Commodities 
Act, 1930, and the complainant should be awarded reparation against 
the respondent in the amount claimed in the complaint, with interest 
thereon, until paid. The facts and circumstances set forth herein 
should be published. 

ORDER 


Ir Is Orverep that within 30 days from the date of this order the 
respondent, Laco Sales Company, of Leesburg, Florida, shall pay to 
the complainant, C. H. Robinson Company, a corporation, of 430 Oak 
Grove Street, Minneapolis, Minnesota, as reparation, the sum of $120, 
with interest thereon at the rate of 5 percent per annum from June 
16, 1941, until paid. 

Ir Is FurrHer Orperep that the facts and circumstances, as set out 
herein, shall be published. 
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Ir Is FurrHer Orperep that copies hereof shall be served upon the 
parties, by registered mail or in person, and that this order, except 
as to the date of payment of reparation, and as to the service on the 
parties, shall become effective 20 days after its date. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 234) 


East Coast Fruit Company, Complainant, v. J. W. TEAL, Respondent. P. A.C. A. 
Doc. No. 4190. Decided October 24, 1942, 


PROCEEDINGS 


The East Coast Fruit Company, by complaint under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seqg.), asks for reparation against J. H. Teal. The amount claimed 
is alleged to be the unpaid price of tomatoes that were purchased 
by the respondent in interstate commerce, plus $23 paid the re- 
spondent in cash. No answer to the complaint has been filed by the 
respondent. His default constitutes 2 waiver of hearing and is 
deemed to be an admission of the facts alleged in the complaint 


(7 CFR 47.25 (c) ; 6 F. R. 3508). 
FINDINGS OF FACT 


1. The complainant, East Coast Fruit Company, is a partnership. 
Robert J. Gordon and I. Hecht, Jr. are the individual members of 
such partnership. Their place of business is Jacksonville, Florida. 

2. The respondent, J. H. Teal, is an individual whose postoffice 
address is Durham, North Carolina, and, during all of the times and 
dates referred to in the complaint, was duly licensed under the pro- 
visions of the Perishable Agricultural Commodities Act, 1930. 

3. On December 7, 1941, the East Coast Fruit Company sold and 
delivered to the respondent for shipment in interstate commerce, 22 
crates of tomatoes at the agreed price of $77, and on December 9, 
1941, sold and delivered to the respondent 50 crates of tomatoes at 
the total price of $137.50. 

4. The respondent issued and delivered to the complainant his 
personal checks in the total amount of $237.50 and the complainant 
paid the respondent $23 in cash. The checks were not honored by 
the bank on which they were drawn and the respondent did not 
thereafter pay the complainant the price of the tomatoes purchased, 
or the $23 paid in cash, or any part thereof, and there remains due 
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and owing the complainant from the respondent the total sum of 
$237.50. 

5. The complaint was filed with the Agricultural Marketing Ad- 
ministration within nine months from the date that the cause of 
action accrued and was regularly served on the respondent on June 
10, 1942. The respondent thereafter failed to file an answer to the 


complaint. 
CONCLUSIONS 


The respondent’s failure to account and pay the East Coast Fruit 
Company the total amount of the two checks was, and is, in violation 
of section 2 of the act. Reparation should be awarded the complain- 
ant accordingly, and the facts as herein set forth should be published. 


ORDER 


Ir Is Orperep that the respondent, J. H. Teal, within 30 days after 
the date of this order, shall pay the complainant, East Coast Fruit 
Company, a partnership, and Robert J. Gordon and I. Hecht, Jr., 
the individual members of said partnership, the sum of $237.50, as 
reparation, with interest thereon at five percent per annum from 
December 10, 1941, until paid. 

Ir Is Furruer Orverep that the facts and circumstances, as set out 
herein, shall be published. 

Ir Is Furruer Orperep that copies hereof shall be served on the 
parties by registered mail or in person, and that this order, except 
as to the date of payment of reparation and as to service on the 
parties, shall be effective 20 days after its date. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 235) 


Pacirico Coast Fruit Distrisutors, Inc., Complainant, v. Rryt BrorHers, Re- 
pondent. P. A. C. A. Doc. No. 4168. Decided October 24, 1942. 


PROCEEDINGS 


The complainant, Pacific Coast Fruit Distributors, Inc., of Los An- 
geles, California, in its complaint under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a et seq.), 
asks that it be awarded reparation against Rini Brothers, a copart- 
nership, of Cleveland, Ohio. The complainant alleged that the re- 
spondent purchased a carload of oranges in interstate commerce and 
thereafter refused to accept the shipment. Damages are claimed in 
the amount of loss allegedly sustained by the complainant. The 
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respondent partnership claims that its offer to purchase was cancelled 
prior to receipt of notice of the complainant’s acceptance of such 
offer and denies any liability. 

The amount in controversy being less than $500, evidence has been 
submitted by the parties in accordance with the shortened procedure 
(7 CFR 47.37; 6 F. R. 3509). 


FINDINGS OF FACT 


1. The complainant, Pacific Coast Fruit Distributors, Inc., is a cor- 
poration having its principal place of business at 1315 East Seventh 
Street, Los Angeles, California. 

2. The respondent, Rini Brothers, is a partnership and has its place 
of business at 17208 Lorain Avenue, Cleveland, Ohio. Martin Rini 
and Anthony Rini are the individual members of such partnership. 

8. The complaint was filed with the Agricultural Marketing Ad- 
ministration on April 3, 1942, which was within nine months from 
the date the cause of action accrued, and was served upon the parties 
by registered mail on April 13, 1942. 

4. On March 5, 1942, the complainant loaded and shipped from 
Highland, California, railroad car initialed and numbered SFRD 
22019, containing 462 boxes of navel oranges. While the car was in 
transit in interstate commerce, the complainant offered the oranges 
for sale through Ray Schley, a broker located at Cleveland, Ohio. 

5. On March 11, 1942, Ray Schley received an offer to purchase the 
oranges from the respondent at the price of $3 per box delivered 
at Cleveland, Ohio, for 103 boxes, size 150; $3.15 per box for 290 
boxes, size 176; and $3.25 per box for 69 boxes, size 200. The broker 
on the same day wired the respondent’s offer to the complainant at 
12:43 p.m. The complainant wired the broker of its acceptance of 
the respondent’s offer on March 12, at 8 a.m. The total amount under 
this contract was $1,446.75, less freight and ice amounting to $549.71, 
leaving a balance of $897.04 to be paid by the respondent. 

The respondent claims that it cancelled its offer to purchase the 
oranges by notice to that effect to the broker on March 12, at 8:30 
a. m. and prior to the time that the broker presented his written con- 
firmation of sale. Such claim is corroborated in an affidavit made 
by August Mancuso, of the Cleveland Fruit Company. The broker, 
on the other hand, claims that “about noon on March 12” and subse- 
quent to the time he gave Rini Brothers written confirmation of the 
complainant’s acceptance of respondent’s offer of purchase, the re- 
spondent asked the broker to wire the complainant a request for can- 
cellation of its purchase. The broker failed to do so, although “late 
in the evening of March 12” he reported that the complainant “was 
unable to accommodate” the respondent. It would have been possible 
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for the broker to have presented his written confirmation of the 
purchase and sale areement at about 11:30 a. m. and after receipt 
of complainant’s acceptance wire of March 12. The controlling issue 
of fact is whether the respondent cancelled its offer at about 8:30 
a. m. on March 12, prior to the broker’s receipt of the acceptance of 
the offer, as contended by the respondent, or simply made a request 
for cancellation of the order at about noon of that day, as claimed by 
the broker. The cancellation, if made, was not in writing and conse- 
quently there is no corroborating proof of a physical nature. 

6. It is found that the respondent’s offer to purchase the oranges 
made through the broker on March 11, 1942, was accepted by the 
complainant and notice of such acceptance was communicated to the 
respondent by the broker at or about 11:30 a. m. on March 12 and 
prior to the respondent’s attempted cancellation of such offer to 
purchase. 

7. On or about March 16, 1942, the complainant tendered the re- 
spondent the oranges described in Finding of Fact No. 5, at Cleve- 
land, Ohio, but the respondent declined and refused to accept the 
shipment. Thereafter, the complainant caused the rejected shipment 
to be delivered to the Consolidated Fruit Exchange, Inc., at Cleve- 
land, Ohio, where the oranges were sold at auction for the gross 
amount of $1,265.35, from which gross proceeds there were deducted 
the following amounts: freight, $556.31, auction charges $18.98, leav- 
ing net proceeds in the total amount of $690.06. The complainant 
suffered loss and was damaged by the respondent’s refusal of the ship- 
ment in the total amount of $206.98, the difference between the 
amount payable by respondent under the contract and the net proceeds 
on resale, which has not been paid. 

























CONCLUSIONS 









The respondent refused to accept the oranges and rejected the 
shipment without reasonable cause. Reparation should be awarded 
the complainant in the amount of the difference between the agreed 
purchase price and the net amount realized by the complainant on 
resale of the rejected shipment. The facts and circumstances, as 
herein set forth, should be published. 









ORDER 





Ir Is Orverep that the respondent, Rini Brothers, a partnership, 
and Martin Rini and Anthony Rini, the individual members thereof, 
shall pay to the complainant, Pacific Coast Fruit Distributors, Inc., 
$206.98, as reparation, within 30 days after the date of this order, 
with interest thereon at five percent per annum from March 20, 1942, 
until paid. 
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Ir Is FurtHer Orperep that the facts and circumstances as set out- 
herein shall be published. 

Iv Is FurtHer Orperep that copies hereof shall be served on the 
parties by registered mail or in person, and that this order, except as 
to the date of payment of reparation and as to service on the parties, 
shall become effective 20 days after its date. 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 236) 


C. M. Brown, Complainant, v. Cart Speck BroKERAGE COMPANY, Respondent. 
P. A. C, A. Doe. No. 4223. Decided October 26, 1942. 


PROCEEDINGS 


The complainant, C. M. Brown, filed on October 13, 1941, an in- 
formal complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), asking reparation against 
the respondent, Carl Speck Brokerage Company, for the amount of 
the unpaid balance of the price of a truckload of oranges that were 
sold by the respondent as broker for the complainant in interstate 
commerce, the respondent having received payment from the pur- 
chaser. A formal complaint based upon the same cause of action 
was filed on April 7, 1942. 

The formal complaint and a report of investigation dated May 20, 
1942, were served upon the respondent by registered mail on May 25, 
1942. Since no answer has been filed, this proceeding is disposed of 
under the act and regulations without a hearing, and the facts al- 
leged in the complaint are deemed to be admitted (7 CFR 47.25 (c); 
6 F. R. 3508). 

FINDINGS OF FACT 


1. The complainant, C. M. Brown, is an individual whose address 
is Redlands, California. 

2. The respondent, Carl Speck Brokerage Company, is a partner- 
ship composed of Carl Speck and J. H. Speck, doing business at 
Amarillo, Texas. At all times involved in the complaint it was 
licensed under the Perishable Agricultural Commodities Act. 

3. On June 22, 1941, the respondent while acting as broker for 
the complainant, sold 275 boxes of oranges to the Shamrock Produce 
Company of Amarillo, Texas, and on June 23, 1941, the said oranges 
were delivered by truck at Redlands, California, the sale being an 
f. o. b. sale. 

4. The oranges were shipped by truck from Redlands, California, 
to Amarillo, Texas. . 
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5. The respondent on June 25, 1941, received a check from the 
Shamrock Produce Company for $475.75 in full payment for the 
oranges sold for the account of the complainant. The respondent 
remitted to the complainant $100, leaving a balance of $375.75. The 
brokerage on this transaction amounted to $15.75. Therefore there 
is still due and owing the complainant $360, no part of which has 
been paid. 

6. The cause of action accrued on June 25, 1941, and an informal 
complaint was filed on October 13, 1941, which was within the nine 
months allowed under the act for the filing of a claim for 
reparation. 

CONCLUSIONS 


The respondent’s failure to account for and pay the complainant 
the amount of $360, representing the balance of the sales price of 
oranges sold by the respondent for the account of the complainant, 
is a violation of section 2 of the act and reparation should be 
awarded the complainant in this amount, with interest thereon, 
until paid. The facts and circumstances set forth herein should 
be published. 

ORDER 


Ir Is Orperep that within 30 days from the date of this order the 
respondent, Carl Speck Brokerage Company, of Amarillo, Texas, 
shall pay to the complainant, C. M. Brown, of Redlands, California, 
as reparation, the sum of $360, with interest thereon at the rate of 
five percent per annum from June 25, 1941, until paid. 

Ir Is FurrHer Orperep that the facts and circumstances set out 
herein shall be published. 

Ir Is FurrHer Orperep that copies hereof shall be served upon 
the parties by registered mail or in person, and that this order, ex- 
cept as to the date of payment of reparation, and as to the service 
on the parties, shall become effective 20 days after its date. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 237) 


LAKE County Cirrus Sates, Inc., Complainant, v. H. C. Ayers, Respondent. 
P. A. C. A. Doc. No. 4216. Decided October 26, 1942. 


PROCEEDINGS 


On October 15, 1941, the complainant, the Lake County Citrus 
Sales, Inc., filed an informal complaint under the Perishable Agricul- 
tural Commodities Act, 1980 (7 U.S. C. 1940 ed. 499a, et seq.), against 
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the respondent H. C. Ayers, asking reparation in the amount of 
$97.50, for 272 boxes of citrus fruit delivered in interstate commerce. 
A formal complaint based on the same cause was filed June 22, 1942. 
A copy of the formal complaint and a report of investigation made by 
T. C. Curry, Acting in Charge of Regulatory Division, Fruit and 
Vegetable Branch, were regularly served on the respondent by regis- 
tered mail on July 4, 1942. The respondent has failed to answer the 
complaint and the time for filing such answer has now expired. 
Under Section 47.25 (c) of the rules of practice (7 CFR 47.25 (c); 
6 F. R. 3508) the failure to file an answer constitutes a waiver of 
hearing, and the facts alleged in the complaint are deemed to be 
admitted. This proceeding is, therefore, disposed of on the basis of 
the facts alleged in the complaint and the report of investigation. 


FINDINGS OF FACT 


1. The Lake County Citrus Sales, Inc., complainant, is a corpora- 
tion whose address is Leesburg, Florida. 

2. H. C. Ayers, the respondent, is an individual whose address is 64 
State Market, Atlanta, Georgia, and at the times mentioned in the 
complaint he was a commission merchant, dealer or broker as defined 
in the act, and on July 8, 1941, was licensed as such. The license has 
now terminated. 

3. On May 17, 1941, respondent accepted delivery of 272 boxes of 
citrus fruit from complaint, shipped in interstate commerce, at an 
agreed price of $281. 

4. At the time of delivery respondent tendered a check dated May 
17, 1941, made payable to complainant, in the sum of $281, the agreed 
purchase price. The check was dishonored and returned unpaid 
with a protest fee of $1.50. Subsequently, the respondent paid the 
complainant a total of $185, leaving a balance of $96 owing on the 
fruit and the protest fee of $1.50. 

5. The cause of action accrued on May 17, 1941, and a preliminary 
statement of facts constituting an informal complaint was filed on 
October 15, 1941, which was within nine months allowed under the 
act for filing a claim for reparation. 


CONCLUSIONS 


It is concluded that the respondent has violated section 2 of the 
act in failing truly and correctly to account to the complainant. The 
complainent should be awarded reparation in the sum of $97.50 with 
interest thereon until paid. The facts and circumstances should be 
published. 
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ORDER 


Ir Is Orverep that the respondent, H. C. Ayers, within 30 days 
after date of this order, shall pay the complainant, Lake County 
Citrus Sales, Inc., $97.50, as reparation, with interest thereon at 5% 
per annum from May 17, 1941, until paid. 

Ir Is Furtuer Orperep that the facts and circumstances as set out 
herein shall be published. 

Ir Is Furruer Orperep that copies hereof shall be served on the 
parties by registered mail or in person and that this order, except as 
to date of payment of reparation and as to service on the parties, shall 
become effective 20 days after its date. 

Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 


(A. D. 238) 


MANGET BrotrHers CoMPANyY, Complainant, v. CIANCIOLO BROTHERS COMPANY, 
Inc., Respondent. P. A. C. A. Doc. No. 4191. Decided October 26, 1942. 


PROCEEDINGS 


The complainant, Manget Brothers Company, Newnan, Georgia, 
filed an informal complaint on February 23, 1942, and a formal com- 
plaint on May 26, 1942, under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), alleging that the re- 
spondent, Cianciolo Brothers Company, Inc., a corporation of Mil- 
waukee, Wisconsin, has failed, in violation, of section 2 of said act, 
to account to the complainant for the sum of $38.70, the balance due 
on a carload of peaches purchased by the respondent from the com- 
plainant on July 26, 1941, which peaches were purchased for ship- 
ment and were shipped in interstate commerce from Newnan, Geor- 
gia, to Milwaukee, Wisconsin. 

The formal complaint and report of investigation were mailed to 
the respondent on June 5, 1942, in accordance with the regulations 
(7 CFR 47.24; 6 F. R. 3508). Since no answer has been filed, this 
proceeding is disposed of under the act and the regulations without 
a hearing, and the facts alleged in the complaint are deemed to have 
been admitted (7 CFR 47.25(c) ; 6 F. R. 3508). 


FINDINGS OF FACT 


1. The complainant, Manget Brothers Company, is a partnership, 
composed of D. T. Manget, Sr., V. E. Manget, Sr., W. B. Davis, W. 
W. Kirby, D. T. Manget, Jr., and V. E. Manget, Jr., whose post 
office address is Newnan, Georgia. 
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2. The respondent, Cianciolo Brothers Company, Inc., is a cor- 
poration whose address is 338 North Broadway, Milwaukee, Wis- 
consin, and was licensed under the act at all times mentioned in the 
complaint. 

3. On July 26, 1941, the complainant sold to the respondent 
through J. A. McEvilly, a broker who acted as agent for both com- 
plainant and respondent, one carload of “Manget Brand” U. S. 
No. 1 Elberta Peaches, “T'wo Inch Minimum Up”, at the agreed 
price of $1 per bushel on 387 bushels, totalling $387, f. o. b. Newnan, 
Georgia. 

4. The carload of peaches was shipped in car WFEX 62181 on July 
26, 1941, in interstate commerce, from Newnan, Georgia, to Milwaukee, 
Wisconsin. 

5. The carload of peaches was accepted by the respondent and the 
respondent paid the complainant $348.30, leaving a balance of $38.70 
due to the complainant, no part of which has been paid. 

6. The cause of action accrued during July 1941, and an informal 
complaint was filed on February 23, 1942, which was within the nine 
months allowed under the act for the filing of a claim for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainant for the 


balance of the purchase price of a carload of peaches purchased from 
the complainant is a violation of the Perishable Agricultural Com- 
modities Act, 1930. Reparation should, therefore, be awarded in 
favor of the complainant and against the respondent for $38.70, with 
interest thereon, and the facts and circumstances, as herein set forth, 
should be published. 


ORDER 


Ir Is Orverep that within 30 days from the date of this order the 
respondent, Cianciolo Brothers Company, Inc., shall pay to the com- 
plainant, Manget Brothers Company, as reparation, the sum of 
$38.70, with interest thereon at the rate of 5 percent per annum, 
from July 26, 1941, until paid. 

Ir Is Furruer Orperep that the facts and circumstances as herein 
set forth shall be published. 

Ir Is FurrHer Orverep that copies hereof shall be served upon the 
parties by registered mail or in person, and that the order, except as 
to the date of payment of reparation and as to service upon the par- 
ties, shall become effective 20 days after its date. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 
















AGRICULTURE DECISIONS 
(A. D. 239) 


M. C. RuTHERFORD, Complainant, v. C. H. Frntey, Respondent. P. A. C. A. Doc. 
No. 4196. Decided October 27, 1942. 


PROCEEDINGS 


The complainant, M. C. Rutherford, Walhalla, North Dakota, filed 
an informal complaint on March 26, 1942, and a formal complaint on 
May 25, 1942 under the Perishable Agricultural Commodities Act, 
1930 (U. S. C. 1940 ed. 499a et seq.), alleging that the respondent, 
C. H. Finley, an individual of Austin, Texas, has, in violation of sec- 
tion 2 of said act, failed to account to the complainant for the balance 
of the agreed purchase price of a car of seed potatoes purchased from 
the complainant on or about the 3rd day of January, 1942, which car 
was purchased for shipment and was shipped in interstate commerce 
from Walhalla, North Dakota, to San Antonio, Texas. 

The formal complaint and report of investigation were mailed to 
the respondent on June 10, 1942, in accordance with the regulations 
(7 CFR 47.24; 6 F. R. 3508). Since no answer has been filed, this 
proceeding is disposed of under the act and the regulations without a 
hearing, and the facts alleged in the complaint are deemed to have 
been admitted (7 CFR 47.25 (c) ; 6 F. R. 3508). 


FINDINGS OF FACT 


1. The complainant, M. C. Rutherford, is an individual whose post 
office address is Walhalla, North Dakota. 

2. The respondent, C. H. Finley, is an individual whose post office 
address is P. O. Box 269, Austin, Texas. License No. 71801 was issued 
to the respondent on January 2, 1940. This license has since been 
continuously in effect and will expire on January 2, 1943, unless re- 
newed. 

3. On or about January 3, 1942, the respondent purchased from the 
complainant one carload of seed potatoes which were to be shipped 
in interstate commerce from Walhalla, North Dakota, to San Antonio, 
Texas, at the agreed price of $2.31 per cwt., less the freight charge 
of 81¢, making the total net contract price $600. 

4. The potatoes were shipped on or about February 2, 1942, in car 
WFEX 49325, in interstate commerce, from Walhalla, North Dakota, 
to San Antonio, Texas. 

5. The potatoes were accepted by the respondent but he has paid 
only $78.60 of the agreed contract price, leaving a balance due in the 
amount of $521.40, no part of which has been paid. 

6. The cause of action accrued on or about February 10, 1942, and 
the informal complaint was filed on March 26, 1942, and the formal 
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complaint on May 25, 1942, which was within the nine months allowed 
under the act for the filing of a claim for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainant for the 
balance of the purchase price of the car of potatoes purchased from 
the complainant is a violation of the Perishable Agricultural Com- 
modities Act, 1930. Reparation, therefore, should be awarded in 
favor of the complainant for $521.40, with interest thereon, and the 
facts and circumstances, as herein set forth, should be published by 
the Agricultural Marketing Administration, as authorized by section 


8 of the act. 
ORDER 


Ir Is Orverep that within thirty days from the date of this order 
the respondent, C. H. Finley, P. O. Box 269, Austin, Texas, shall pay 
to the complainant, M. C. Rutherford, as reparation, the sum of 
$521.40, with interest thereon at the rate of 5 percent per annum from 
February 10, 1942, until paid. 

Ir Is FurrHer Orverep that the facts and circumstances, as herein 
set forth, shall be published. 

Ir Is FurrHer Orverep that copies hereof shall be served upon the 


parties by registered mail, or in person, and that the order, except as to 
the date of payment of reparation and as to service on the parties, shall 
become effective 20 days after its date. 


Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 


(A. D. 240) 


ABE SCHEFMAN, ET AL., partners, doing business as ABE SCHEFMAN & Sons, Com- 
plainants, v. HERMAN SAPERSTEIN, Respondent. P. A. C. A. Doc. No. 4207. De- 
cided October 27, 1942. 

PROCEEDINGS 


The complainants, Abe Schefman, Fred Schefman, and Raymond 
Schefman, partners, doing business as Abe Schefman & Sons, of Chi- 
cago, Illinois, by formal complaint received in the Agricultural Mar- 
keting Administration of the United States Department of Agricul- 
ture on June 16, 1942, seek an award of reparation under the pro- 
visions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S. C. 1940 ed. 499a), against the respondent, Herman 
Saperstein, of Newark, New Jersey, for damages in the amount of 
$225, the sum alleged to be due as brokerage on 15 carlots of produce 
at the rate of $15 per car. 
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The formal complaint and report of investigation were served upon 
the respondent on July 11, 1942, in accordance with the regulations 
(7 CFR 47.24; 6 F.R. 3508). Since no answer has been filed, this 
proceeding is disposed of under the act and the regulations without a 
hearing, and the facts alleged in the complaint are deemed to have 
been admitted (7 CFR 47.25(c); 6 F. R. 3508). An informal com- 
plaint was filed on December 12, 1941. Since the cause of action 
herein arose in September, October, and November 1941, the complaint 
was filed within the nine months’ statutory period allowed for the 
filing of claims for reparation. 


FINDINGS OF FACT 


1. The complainants, Abe Schefman, Fred Schefman, and Ray- 
mond Schefman, are a copartnership doing business as Abe Schefman 
& Sons, of Chicago, Illinois; and the respondent, Herman Saperstein, 
is an individual, of Newark, New Jersey, and was during the dates 
herein a licensee under the act 

2. From on or about September 20, 1941, and continuing until on or 
about November 8, 1941, the respondent employed the complainants 
as broker to negotiate the purchase of 14 carlots of grapes and 1 car- 
lot of oranges, in interstate commerce, to be shipped from Chicago, 
Illinois, to Newark, New Jersey, the said goods being perishable agri- 
cultural commodities within the meaning of the Perishable Agricul- 
tural Commodities Act. 

3. Between the above dates, the complainants negotiated the sale 
of the said commodities to the respondent in accordance with the 
instructions and within the scope of the authority given by the re- 
spondent. 

4. The respondent has failed, neglected, and refused to pay the com- 
plainants the agreed value of the services rendered by the complain- 
ants at the rate of $15 per carlot, aggregating $225, which amount is 
now due and owing to the complainants. 


CONCLUSIONS 


It is concluded that the failure of the respondent to pay the broker- 
age involved in the sale of the commodities herein constitutes a viola- 
tion of Section 2 of the Perishable Agricultural Commodities Act. 
Reparation should, therefore, be awarded in favor of the complainants 
for $225 with interest thereon, and the facts and circumstances should 


be published. 
ORDER 


Ir Is Orperep that the respondent, Herman Saperstein, of Newark, 
New Jersey, pay to the complainants, Abe Schefman, Fred Schefman, 
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and Raymond Schewman, partners, doing business as Abe Schefman 
& Sons, within 30 days from the date hereof, as reparation, $225 with 
interest thereon at the rate of 5 percent per annum from November 8, 
1941, until paid. 

Ir Is Furruer Orperep that the facts and circumstances shall be 
published. 

Ir Is FurrHer Orperep that a copy hereof shall be served upon the 
parties by registered mail or in person, and that, except as to the date 
of payment of reparation and service upon the parties, this order shall 
become effective 20 days from the date hereof. 

Tuomas J. Fiavin 
Assistant to the Secre tary of Agriculture 


(A. D. 241) 


Jack Harris, Complainant, v. SCHOENBURG-PRICE & Co., Respondent. P. A.C. A. 
Doce. No. 4157. Decided October 29, 1242. 


PROCEEDINGS 


The complainant, Jack Harris, an individual of El Centro, Cali- 
fornia, filed an informa! complaint on August 14, 1941, and a formal 
complaint on March 13, 1942, in this proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a ef seq.), 
alleging that the respondent, Schoenburg-Price & Co., of Chicago, 
Illinois, has failed to pay brokerage fees earned by the complainant 
in purchasing interstate shipments of produce for the respondent’s 
account during May and June 1941. 

The complaint and report of investigation were served on the re- 
spondent March 28, 1942, as shown by the return receipt. The re- 
spondent failed to file an answer until June 18, 1942. Section 47.25 (a) 
of the rules of practice promulgated under the act (7 CFR 47.25 (a); 
6 F. R. 3508) provides: 

“Within twenty days after service of the complaint, the respondent shall file, 
with the Division, an answer, in triplicate, signed by the respondent or his 
attorney. The answer, or a true copy thereof, shall be served upon the complain- 


ant by the Division, in the manner provided in paragraph (b) of § 47.22 of this 
part.” 


Section 47.25 (c) (7 CFR 47.25 (c); 6 F. R. 3508) provides: 


“Failure to file an answer, within the twenty-day period aforesaid, shall con- 
stitute a waiver of hearing on the facts and shall be deemed to be an admission 
of the allegations of the complaint.” 


Since the respondent failed to file an answer within the time al- 
lowed, and did not request an extension of time, this case is decided 
in accordance with section 7 (a) of the act and disposed of upon the 
basis of the facts alleged in the complaint and report of investigation. 
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FINDINGS OF FACT 





1. The complainant, Jack Harris, is an individual whose post office 
address is El Centro, California, and at all times mentioned in the 
complaint filed herein he was licensed under the Perishable Agricul- 
tural Commodities Act, 1930. 

2. The respondent, Schoenburg-Price & Co., is a partnership, com- 
posed of Manuel L. Price and Phyliss Schoenburg, whose post office 
address is 1 South Water Market, Chicago, Illinois. The respondent 
secured license No. 56263 on September 27, 1938, and has renewed it 
each year since that time. 

3. The complainant, as broker, at the request of the respondent, 
bought for the respondent, during May and June 1941, 20 cars o. 
produce which were purchased for shipment and were shipped in 
interstate commerce from loading points in the State of California to 
the respondent’s place of business at Chicago, Illinois. The brokerage 
agreed to be paid. was $15 per car. 

4, Payment of brokerage on 6 cars at $15 each has been received but 
no payment has been received on the remaining 14 cars. The cars on 
which the respondent has failed to pay the brokerage are: 
























PFE 438902 Cantaloups PFE50693 Carrots 
PFE 38870 Carrots PFE 19260 Carrots 
PFE 42294 Carrots PFE 267 Carrots 

PFE 17785 Cantaloups PFE 13976 Cantaloups 
PFE 98123 Cantaloups PFE 30905 Carrots 
PFE 27152 Carrots PFE 17525 Carrots 
PFE 54706 Carrots PFE 51053 Carrots 





5. The respondent accepted all of the cars and handled some with 
the exception of car PFE 17525, which respondent thereafter refused 
to handle and which was sold for its account. 

6. The total of the brokerage fees owing by the respondent to the 
complainant on the 14 cars of produce at $15 per car is $210, no part 
of which has been paid. 

7. An informal complaint was filed on August 14, 1941, which was 
within the nine months allowed by the Perishable Agricultural Com- 
modities Act, 1930, for the filing of a claim for reparation. 












CONCLUSIONS 











The failure of the respondent to account to the complainant for any 
part of the agreed brokerage on 14 cars of produce purchased by the 
complainant for the respondent’s account is a violation of the Perish- 
able Agricultural Commodities Act, 1930. Reparation should, there- 
fore, be awarded in favor of the complainant and against the re- 
spondent for the sum of $210, with interest thereon, and the facts and 
circumstances, as herein set forth, should be published. 
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ORDER 






Iv Is Orverep that within 30 days from the date of this order the 
respondent, Schoenberg-Price & Company, a partnership composed 
of Manuel L. Price and Phyliss Schoenberg, doing business at 1 South 
Water Market, Chicago, Illinois, shall pay to the complainant Jack 
Harris, of El Centro, California, as reparation, the sum of $210, 
with interest thereon at the rate of 5 percent per annum from June 9, 
1941. 

It Is Furruer Orperep that the facts and circumstances as set out , 
herein shall be published. 

Ir Is FurrHer Orperep that copies shall be served upon the parties: 
by registered mail or in person and that this order, except as to the 
date of payment of reparation and as to service upon the parties, 
shall become effective 20 days after its date. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


















(A. D. 242) 






STONEHILL CREAMERY CoMPANY, Complainant, v. JoHN GALizIo, doing business 
as AKRON PRoDUCE CoMPANY, Respondent. P. A. C. A. Doc. No. 4019. Decided 
October 31, 1942. 






PROCEEDINGS 










The complainant, Stonehill Creamery Company, 2214 Gould Court, 
Cleveland, Ohio, by formal complaint received in the Agricultural 
Marketing Service of the United States Department of Agriculture, 
seeks an award of reparation under the provisions of the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 
499a), against the respondent, John Galizio, doing business as the 
Akron Produce Company, 185 East Mill Street, Akron, Ohio, for 
damages in the amount of $281.92, the balance due on 8 shipments, 
by truck, of bananas purchased by the respondent from the com- 
plainant for shipment in interstate commerce, and later shipped from 
Baltimore, Maryland, to Akron, Ohio. 

An answer was filed by the respondent admitting the formal alle- 
gations in the complaint and denying all other allegations for want 
of information, knowledge, and belief. Such an answer affords the 
Secretary little or no assistance in arriving at a proper decision. A 
hearing was held before an examiner of this Department at Akron, 
Ohio, on June 3, 1942. Mr. Harold Kahn, 414 National City Bank 
Building, Cleveland, Ohio, appeared for the complainant, and Mr. 
Fred Stua, Northern Ohio Food Terminal, Cleveland, Ohio, appeared 
for the respondent. 

495555—42—-4 
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The uncontradicted evidence shows that the 8 shipments of bananas 
were delivered to the respondent at Akron, Ohio, between October 23 
and December 4, 1940, and that the shipments were accepted. Pay- 
ments were made by the respondent either in full or on account about 
the time of the receipt of the bananas or shortly thereafter. 

There is a conflict in the evidence as to the weight of the bananas 
in some of the shipments, as well as to the quality or condition of the 
bananas in one or two of the shipments. The testimony submitted 
by the complainant is definite and shows that the bananas conformed 
to the contract of purchase and sale, and the respondent was billed 
for the correct weights. The testimony on behalf of the respondent 
is conflicting to such an extent that it is entitled to little weight. 
Accordingly, the evidence submitted by the complainant is accepted. 


FINDINGS OF FACT 


1. The complainant, Stonehill Creamery Company, is a partner- 
ship composed of Maurice L. Stonehill and Neal S. Stonehill, whose 
address is Cleveland, Ohio. 

2. The respondent, John Galizio, is an individual doing business as 
the Akron Produce Company, whose address is Akron, Ohio, and 
during all the times mentioned in the complaint was licensed under 
the Perishable Agricultural Commodities Act, 1930, as amended. 

3. Between Qctober 23 and December 21, 1940, the complainant 
and the respondent contracted for the purchase and sale of 8 ship- 
ments of bananas, by truck, which were to be shipped in interstate 
commerce from Baltimore, Maryland, to Akron, Ohio, and _ later 
were so shipped. 

4, The bananas conformed to the contract requirements and were 
accepted by the respondent, who paid the full purchase price on the 
first two shipments and made partial payments on the other ship- 
ments, leaving an ‘unpaid balance of the purchase price amounting 
to $281.92. 

5. The cause of action accrued during the latter part of 1940 and 
informal complaint was filed on January 13, 1941, which was within 
the 9 months allowed under the act for the filing of a claim for 


reparation. 
CONCLUSIONS 


The failure of the respondent to account to the complainant for 
the balance of the purchase price of the bananas, in conformity with 
the contract, is a violation of the act. Reparation should be awarded 
in favor of the complainant for $281.92 with interest thereon, and 
the facts and circumstances, as herein set forth, should be published 
by the Agricultural Marketing Administration. . 
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ORDER 


Ir Is Orvrrep that within 30 days from the date of this order the 
respondent, John Galizio, an individual trading as the Akron Prod- 
uce Company, Cleveland, Ohio, pay to the complainant, Stonehill 
Creamery Company, a partnership composed of Maurice L. Stonehill 
and Neal S. Stonehill, as reparation, the sum of $281.92, with interest 
thereon at the rate of 5 percent per annum from December 21, 1940, 
until paid. 

Ir Is Furtuer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration. 

Ir Is FurrHeg Orverep that a copy hereof shall be served upon the 
parties by registered mail or in person, and that, except as to the date 
of payment of reparation and as to service on the parties, this order 
shall become effective 20 days after the date hereof. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 
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